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DEPARTMENT OF THE INTERIOR

Office of the Secretary

2 CFR Part 1400

[Docket No. DOI-2015-0007; 167D0102DM
/ DS62400000 / DLSN00000.000000 /
DX62401]

RIN 1090-AB12

Revision to Nonprocurement
Suspension and Debarment
Regulations

AGENCY: Office of the Secretary, Interior.
ACTION: Final rule.

SUMMARY: This rule revises the U.S.
Department of the Interior (DOI)
nonprocurement suspension and
debarment regulations in order to
enhance transparency of the existing
process and to clarify the Department’s
procedures for resolving
nonprocurement suspension and
debarment actions.

DATES: This final rule is effective
September 26, 2016.

FOR FURTHER INFORMATION CONTACT:
David M. Sims, Debarment Program
Director, Office of Acquisition and
Property Management, Office of the
Secretary, telephone (202) 513—0689; fax
(202) 513-7645; or email david_sims@
ios.doi.gov.

SUPPLEMENTARY INFORMATION:
I. Background
A. Regulatory Framework

On August 31, 2005, the Office of
Management and Budget (OMB) issued
Guidance for Government-wide
suspension and debarment
(nonprocurement), codified in part 180
of title 2 of the Code of Federal
Regulations (70 FR 51862, August 31,
2005). The OMB Guidance required
each agency to issue a brief rule that: (1)
Adopted the guidance, giving it

regulatory effect for that agency’s
activities; and (2) stated any agency-
specific additions, clarifications, and
exceptions to the Government-wide
policies and procedures contained in
the guidance. On June 18, 2007, DOI
issued its regulation implementing the
OMB Guidelines at 2 CFR part 1400 (72
FR 33383). Today’s rule updates the DOI
nonprocurement suspension and
debarment regulation at Part 1400.

B. Purpose

The original DOI implementing rule
does not specify which DOI
organizational component or official
will conduct fact-finding proceedings
for nonprocurement actions. This
amended rule explains that the DOI
Debarment Program Director is the
official who ordinarily conducts fact-
finding proceedings, while permitting
the Suspending and Debarring Official
to refer the case to another component
or office for a fact-finding proceeding.
This rule does not change the
circumstances under which fact-finding
proceedings are available to
respondents, nor the criteria and
standards that apply in fact-finding
proceedings. In addition, this rule
clarifies that the nonprocurement
suspension and debarment case
procedures used by DOI are identical to
those DOI uses for the procurement
suspension and debarment actions
pursuant to the Federal Acquisition
Regulation at 48 CFR subpart 9.4.
Specifically, this rule sets forth the
nonprocurement suspension and
debarment action practices and
procedures used to find facts in actions
where the Suspending and Debarring
Official determines that there is a
genuine dispute over facts material to
the proposed debarment. This rule
addresses how persons suspended or
proposed for debarment may seek to
resolve an action. This rule promotes
transparency of DOI internal procedures
for resolving suspension and debarment
actions.

C. Exemption From Notice and
Comment Requirements

The Administrative Procedure Act
(APA) requires agencies to publish a
notice of proposed rulemaking in the
Federal Register and provide a period
for public comment before issuing a
final rule. 5 U.S.C. 553(b). The APA,
however, exempts from the requirement

of notice and comment “[r]ules of
agency organization, procedure, or
practice.” 5 U.S.C. 553(b)(A).

This amended rule clarifies
suspension and debarment findings; it
does not alter the rights or interests of
respondents in such proceedings. This
rule also identifies existing suspension
and debarment program roles and
processes. Finally, this rule adds
language that recognizes prior changes
to, or adoption of, online Federal
databases used to support award
eligibility decisions. Accordingly, this
rule is a rule of agency procedure,
exempt from the notice and comment
requirements of the APA.

D. Waiver of 30-Day Delay in Effective
Date

The APA also generally requires a 30-
day delay in the effective date of final
rules after the date of their publication
in the Federal Register. 5 U.S.C. 553(d).
The 30-day delay may be waived if the
agency determines there is good cause
to do so because the 30-day delay is
impracticable, unnecessary, or contrary
to the public interest. 5 U.S.C. 553(d)(3).

There is good cause to waive the 30-
day delay in the effective date of this
rule, because the delay is unnecessary
and contrary to the public interest. As
noted above, this rule is procedural and
informational, and does not affect the
rights or interests of respondents in
nonprocurement suspension and
debarment actions for which fact-
finding proceedings are available.
Moreover, this rule clarifies that the
procedures to resolve nonprocurement
suspension and debarment actions are
the same as the procedures DOI uses to
resolve procurement suspension and
debarment actions. In so doing, this rule
will eliminate potential confusion.
Thus, delaying its effective date for 30
days is unnecessary and contrary to the
public interest.

II. Required Determinations

A. Regulatory Planning and Review
(E.O. 12866 and 13563)

Executive Order (E.O.) 12866 provides
that the Office of Information and
Regulatory Affairs in the Office of
Management and Budget (OMB) will
review all significant rules. The Office
of Information and Regulatory Affairs
has determined that this rule is not
significant.
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E.O. 13563 reaffirms the principles of
E.O. 12866, calling for improvements in
the nation’s regulatory system to
promote predictability, to reduce
uncertainty, and to use the best, most
innovative, and least burdensome tools
for achieving regulatory ends. E.O.
13563 directs agencies to consider
regulatory approaches that reduce
burdens and maintain flexibility and
freedom of choice for the public, where
these approaches are relevant, feasible,
and consistent with regulatory
objectives.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act
(as amended by the Small Business
Regulatory Enforcement Fairness Act
[SBREFA] of 1996) (5 U.S.C. 601 et seq.),
whenever a Federal agency is required
to publish a notice of rulemaking for
any proposed or final rule, it must
prepare and make available for public
comment a regulatory flexibility
analysis that describes the effect of the
rule on small entities (i.e., small
businesses, small organizations, and
small government jurisdictions).
However, no regulatory flexibility
analysis is required if the head of an
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Thus, for a regulatory flexibility analysis
to be required, impacts must exceed a
threshold for “significant impact” and a
threshold for a ““substantial number of
small entities.” See 5 U.S.C. 605(b).
SBREFA amended the Regulatory
Flexibility Act to require Federal
agencies to provide a statement of the
factual basis for certifying that a rule
will not have a significant economic
impact on a substantial number of small
entities.

This rule will not have a significant
economic effect on a substantial number
of small entities under the Regulatory
Flexibility Act (5 U.S.C. 601, et seq.).
This clarification explains that the DOI
applies the same procedures and fact-
finding process for its nonprocurement
and procurement suspension and
debarment actions. This rule is merely
a clarification of existing process. It
makes no substantive change to the
2007 DOI rule, nor does it impose any
new requirements on entities subject to
a notice of suspension or proposed
debarment.

C. Small Business Regulatory
Enforcement Fairness Act

This rule is not a major rule under the
Small Business Regulatory Enforcement
Fairness Act (5 U.S.C. 804(2)). This rule:

1. Does not have an annual effect on
the economy of $100 million or more.

This rule identifies program roles and
clarifies that the DOI fact-finding
process for nonprocurement suspension
and debarment actions is the same as
DOT’s fact-finding process for
procurement suspension and debarment
actions. This rule is a technical
clarification that does not alter existing
procedures for resolving
nonprocurement suspension and
debarment actions.

2. Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions. As explained above,
this rule is a technical rule issued to
clarify that DOI’s procedures for
resolving nonprocurement suspension
and debarment actions are identical to
DOI’s current procedures. This rule
impacts only those persons suspended
or proposed for debarment.

3. Does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.
This rule clarifies DOI’s internal
practices and procedures which furthers
transparency.

D. Unfunded Mandates Reform Act

This rule does not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of more than $100 million per year. This
rule does not have a significant or
unique effect on State, local, or tribal
governments, or the private sector. This
rule does not impose requirements on
State, local, or tribal governments. This
rule clarifies that the DOI fact-finding
process for nonprocurement suspension
and debarment actions is the same as
DOI’s fact-finding process for
procurement suspension and debarment
actions. This rule impacts only those
persons suspended or proposed for
debarment. A statement containing the
information required by the Unfunded
Mandates Reform Act (2 U.S.C. 1531, et
seq.) is not required.

E. Takings (E.O. 12630)

Under the criteria in section 2 of E.O.
12630, this rule does not have
significant takings implications. This
rule is a technical rule revision that
clarifies that the DOI fact-finding
process for nonprocurement suspension
and debarment actions is the same as
DOTI’s fact-finding process for
procurement suspension and debarment
actions. This rule impacts only those
persons suspended or proposed for
debarment. This rule promotes process
transparency of DOI internal suspension
and debarment action resolution

procedures. A takings implication
assessment is not required.

F. Federalism (E.O. 13132)

Under the criteria in section 1 of E.O.
13132, this rule does not have sufficient
Federalism implications to warrant the
preparation of a Federalism summary
impact statement. This rule is a
technical rule revision that clarifies that
the DOI fact-finding process for
nonprocurement suspension and
debarment actions is the same as DOI’s
fact-finding process for procurement
suspension and debarment actions. This
rule impacts only those persons
suspended or proposed for debarment.
A Federalism summary impact
statement is not required.

G. Civil Justice Reform (E.O. 12988)

This rule complies with the
requirements of E.O. 12988.
Specifically, this rule:

1. Meets the criteria of section 3(a)
requiring that all regulations be
reviewed to eliminate errors and
ambiguity and be written to minimize
litigation; and

2. Meets the criteria of section 3(b)(2)
requiring that all regulations be written
in clear language and contain clear legal
standards.

H. Consultation With Indian Tribes
(E.O. 13175)

Under the criteria in E.O. 13175, we
have evaluated this rule and determined
that it has no substantial direct effect on
federally recognized Indian tribes. This
rule is a technical rule revision that
clarifies that the DOI fact-finding
process for nonprocurement suspension
and debarment actions is the same as
DOT’s fact-finding process for
procurement suspension and debarment
actions. This rule impacts only those
persons suspended or proposed for
debarment.

I. Paperwork Reduction Act

This rule does not contain
information collection requirements,
and a submission under the Paperwork
Reduction Act (44 U.S.C. 3501, et seq.)
is not required.

J. National Environmental Policy Act

This rule does not constitute a major
Federal action significantly affecting the
quality of the human environment
under the National Environmental
Policy Act of 1969, as amended (42
U.S.C. 4321 et seq.). This rule is
categorically excluded from the
requirement to prepare a detailed
statement, because it qualifies as a
regulation of an administrative nature
within the meaning of 43 CFR 46.210(i).
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K. Effects on the Energy Supply (E.O.
13211)

This rule is not a significant energy
action under the definition in E.O.
13211. A Statement of Energy Effects is
not required.

L. Clarity of This Regulation

We are required by section 1(b)(12) of
E.O. 12866 and section 3(b)(1)(B) of E.O.
12988 and by the Presidential
Memorandum of June 1, 1998, to write
all rules in plain language. This means
that each rule we publish must:

1. Be logically organized;

2. Use the active voice to address
readers directly;

3. Use common, everyday words and
clear language rather than jargon;

4. Be divided into short sections and
sentences; and

5. Use lists and tables wherever
possible.

If you feel that we have not met these
requirements, send us comments by one
of the methods listed in the FOR FURTHER
INFORMATION CONTACT section. To better
help us revise this rule, your comments
should be as specific as possible. For
example, you should tell us the
numbers of the sections or paragraphs
that you find unclear, which sections or
sentences are too long, and the sections
where you feel lists or tables would be
useful.

List of Subjects in 2 CFR Part 1400

Administrative practice and
procedure, Debarment, Grant programs,
Government contracts, Reporting and
recordkeeping requirements,
Suspension.

For the reasons set out in the
preamble, we are amending part 1400,
chapter XIV of subtitle B, title 2 of the
Code of Federal Regulations as set forth
below:

PART 1400—NONPROCUREMENT
SUSPENSION AND DEBARMENT

m 1. The authority citation for part 1400
is revised to read as follows:

Authority: Section 2455, Pub. L. 103-355,
108 Stat. 3327 (31 U.S.C. 6101 note); 5 U.S.C.
301; E.O. 12549 (3 CFR, 1986 Comp., p. 189);
and E.O. 12689 (3 CFR, 1989 Comp., p. 235).

m 2. Revise § 1400.10 to read as follows:

§1400.10 What does this part do?

This part provides procedures for the
Department of the Interior
nonprocurement suspension and
debarment actions.

m 3. Add subpartsE, F, G, and H to read
as follows:

Subpart E—System for Award Management
Exclusions

Sec.

1400.526 Who at DOI places exclusions
information into SAM?

Subpart F—General Principles Relating to

Suspension and Debarment Actions

1400.600 How does a DOI debarment or
suspension action begin?

1400.635 May DOI settle a debarment or
suspension action?

Subpart G—Suspension

1400.751 What does the Suspending and
Debarring Official consider in making a
decision on whether to continue a
suspension following notice issuance?

1400.752 When does a contested
suspension action include a fact-finding
proceeding?

1400.753 How is the fact-finding
proceeding conducted?

1400.756 May a respondent request
administrative review of the Suspending
and Debarring Official’s decision?

Subpart H—Debarment

1400.861 What procedures does the
Suspending and Debarring Official
follow to make a decision on whether to
impose debarment following notice
issuance?

1400.862 When does a contested
debarment action include a fact-finding
proceeding?

1400.863 How is the fact-finding
proceeding conducted?

1400.876 May a respondent request
administrative reconsideration of a
decision?

1400.881 May a respondent seek award
eligibility reinstatement at any time
before the end of the period of
debarment?

Subpart E—System for Award
Management Exclusions

§1400.526 Who at DOI Places Exclusions
Information into SAM?

The Office of Acquisition and
Property Management (PAM) Debarment
Program personnel enter information
about persons suspended or debarred by
DOI into the GSA Web-based System for
Award Management (SAM) within 3
working days of the effective date of the
action.

Subpart F—General Principles Relating
to Suspension and Debarment Actions

§1400.600 How does a DOI suspension or
debarment action begin?

(a) Federal officials, DOI award
officials, employees, or other sources
will forward information indicating the
potential existence of a cause for
suspension or debarment, as listed in 2
CFR 180.700 and 180.800, to:

(1) The DOI Office of Inspector
General Administrative Remedies
Division (OIG ARD); or

(2) The Suspending and Debarring
Official.

(b) If forwarded to the OIG ARD, that
office will conduct a review to

determine if a recommendation for
administrative action is warranted. If
warranted, the OIG ARD will prepare
and submit to the Suspending and
Debarring Official an Action Referral
Memorandum (ARM) with supporting
documentation for the administrative
record.

(c) OIG ARD will also identify
potential matters for case development
and conduct a review to determine if a
recommendation for administrative
action is warranted. If warranted, the
OIG ARD will prepare and submit to the
Suspending and Debarring Official an
ARM with supporting documentation
for the administrative record.

(d) The Suspending and Debarring
Official will review the ARM to
determine the adequacy of evidence to
support and initiate:

(1) A suspension by taking the actions
listed in 2 CFR 180.615 and 180.715; or

(2) A debarment by taking the actions
listed in 2 CFR 180.615 and 2 CFR
180.805; and

(3) Notification of the respondent on
how the respondent may contest the
action.

§1400.635 May DOI settle a debarment or
suspension action?

Under 2 CFR 180.635, the Suspending
and Debarring Official may resolve a
suspension or debarment action through
an administrative agreement if it is in
the best interest of the Government at
any stage of proceedings, where the
respondent agrees to appropriate terms.
The specific effect of administrative
agreements that incorporate terms
regarding award eligibility will vary
with the terms of the agreements. Where
the Suspending and Debarring Official
enters into an administrative agreement,
PAM will notify the award officials by:

(a) Entering any appropriate
information regarding an exclusion or
the termination of an exclusion into the
SAM; and

(b) Entering the agreement into the
Federal Awardee Performance Integrity
Information System (FAPIIS) or its
successor system.

Subpart G—Suspension

§1400.751 What does the Suspending and
Debarring Official consider in making a
decision on whether to continue a
suspension following notice issuance?

(a) In the event a respondent does not
contest the suspension in writing within
the time period provided at 2 CFR
180.715 through 180.725, the
suspension will remain in place without
further proceedings.

(b) Where a suspension is contested,
the Suspending and Debarring Official
follows the provisions at 2 CFR 180.730
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through 180.755 in reaching a decision
on whether to continue or terminate the
suspension.

(c) The contested suspension
proceeding will include an oral
Presentation of Matters in Opposition
(PMIO), where one is requested by a
respondent. The PMIO is conducted in
an informal business meeting format
and electronically recorded for
inclusion in the administrative record.

(d) Where fact-finding occurs as part
of the suspension proceeding, after
receiving the findings of fact and the
hearing record from the fact-finding
official, the Suspending and Debarring
Official completes suspension
proceedings, including a PMIO if one
has been requested and did not occur
before the fact-finding proceeding.
Following completion of suspension
proceedings, the Suspending and
Debarring Official issues a written
decision under the provisions of 2 CFR
180.750 and 180.755.

§1400.752 When does a contested
suspension action include a fact-finding
proceeding?

(a) Fact-finding to resolve genuine
disputes over facts material to the
suspension occurs where the conditions
listed in 2 CFR 180.735(b) are satisfied.

(b) The fact-finding official for DOI
suspension proceedings is the DOI
Debarment Program Director, unless the
Suspending and Debarring Official
designates another DOI official to serve
as the fact-finding official.

§1400.753 How is the fact-finding
proceeding conducted?

(a) The fact-finding proceeding is
conducted in accordance with PAM’s
suspension and debarment program
fact-finding procedures, a copy of which
is provided to the respondent.

(b) The fact-finding proceeding is
undertaken in accordance with 2 CFR
180.745.

(1) The reporters’ fees and other direct
costs associated with the fact-finding
proceeding are borne by the bureau(s) or
office(s) initiating the suspension
action, except in the case of actions
initiated by the OIG ARD.

(2) For actions initiated by the OIG
ARD, the costs are borne by bureau(s)
and/or office(s) out of which the matter
arose.

(3) A transcribed record transcript of
the fact-finding proceedings is available
to the respondent as provided at 2 CFR
180.745(b).

(c) The fact-finding official provides
findings of fact and the hearing record
to the Suspending and Debarring
Official. The fact-finding official files
the original copy of the transcribed

record of the fact-finding proceedings
transcript with the administrative
record.

§1400.756 May a respondent request
administrative review of the Suspending
and Debarring Official’s decision?

A respondent may seek administrative
reconsideration of the Suspending and
Debarring Official’s decision by
following the procedures in this section.

(a) Within 30 days of receiving the
decision, the respondent may ask the
Suspending and Debarring Official to
reconsider the decision for clear and
material errors of fact or law that would
change the outcome of the matter. The
respondent bears the burden of
demonstrating the existence of the
asserted clear and material errors of fact
or law.

(b) A respondent’s request for
reconsideration must be submitted in
writing to the Suspending and
Debarring Official and include:

(1) The specific findings of fact and
conclusions of law believed to be in
error; and

(2) The reasons or legal basis for the
respondent’s position.

(c) The Suspending and Debarring
Official may, in the exercise of
discretion, stay the suspension pending
reconsideration. The Suspending and
Debarring Official will:

(1) Notify the respondent in writing of
the decision on whether to reconsider
the decision; and

(2) If reconsideration occurs, notify
the respondent in writing of the results
of the reconsideration.

Subpart H—Debarment

§1400.861 What procedures does the
Suspending and Debarring Official follow to
make a decision on whether to impose
debarment following notice issuance?

(a) In the event a respondent does not
contest the proposed debarment in
writing within the time period provided
at 2 CFR 180.815 through 180.825, the
debarment as proposed in the notice
will be imposed without further
proceedings.

(b) Where a proposed debarment is
contested, the Suspending and
Debarring Official will follow the
provisions at 2 CFR 180.830 through
180.870 in reaching a decision on
whether to impose a period of
debarment.

(c) The administrative record will
include an oral PMIO, in those actions
where the respondent requests one. The
PMIO is conducted in an informal
business meeting format and
electronically recorded for the record.

(d) Where fact-finding occurs as part
of the proposed debarment proceeding,

after receiving the findings of fact and
the hearing record from the fact-finding
official, the Suspending and Debarring
Official completes debarment
proceedings, including a PMIO if one
has been requested and did not occur
before the fact-finding proceeding.
Following completion of proposed
debarment proceedings, the Suspending
and Debarring Official issues a written
decision under the provisions of 2 CFR
180.870.

§1400.862 When does a contested
proposed debarment action include a fact-
finding proceeding?

Fact-finding to resolve genuine
disputes over facts material to the
proposed debarment occurs where the
conditions at 2 CFR 180.830(b) are
satisfied.

§1400.863 How is the fact-finding
proceeding conducted?

(a) The fact-finding proceeding is
conducted in accordance with PAM’s
suspension and debarment program
fact-finding procedures, a copy of which
is provided to the respondent.

(b) The fact-finding official for DOI
debarment proceedings is the DOI
Debarment Program Director, unless the
Suspending and Debarring Official
designates another DOI official to serve
as the fact-finding official.

(c) The fact-finding proceeding is
undertaken in accordance with 2 CFR
180.840.

(1) The reporters’ fees and other direct
costs associated with the fact-finding
proceeding are borne by the bureau(s) or
office(s) initiating the debarment action,
except in the case of actions initiated by
the OIG.

(2) For actions initiated by the OIG,
the costs are borne by the bureau(s) and/
or office(s) out of which the matter
arose.

(3) A transcribed record of the fact-
finding proceedings is available to the
respondent as provided at 2 CFR
180.840(b).

(d) The fact-finding official provides
written findings of fact and the hearing
record to the Suspending and Debarring
Official. The fact-finding official files
the original copy of the transcribed
record of the fact-finding proceedings
with the administrative record.

§1400.876 May a respondent request
administrative reconsideration of a
decision?

A respondent may request the
Suspending and Debarring Official to
review a decision under this part as
follows:

(a) Within 30 days of receiving the
decision, the respondent may ask the
Suspending and Debarring Official to
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reconsider the decision based on clear
and material error(s) of fact or
conclusion(s) of law that would change
the outcome of the matter. The
respondent bears the burden of
demonstrating the existence of the
asserted clear and material error(s) of
fact or conclusion(s) of law.

(b) The respondent’s request for
reconsideration must be submitted in
writing to the Suspending and
Debarring Official and include:

(1) The specific finding(s) of fact and
conclusion(s) of law the respondent
believes are in error; and

(2) The reasons or legal bases for the
respondent’s position.

(c) The Suspending and Debarring
Official may in the exercise of discretion
stay the debarment pending
reconsideration. The Suspending and
Debarring Official will review the
request for reconsideration and:

(1) Notify the respondent in writing
whether the Suspending and Debarring
Official will reconsider the decision;
and

(2) If reconsideration occurs, notify
the respondent in writing of the results
of the reconsideration.

§1400.881 May a respondent seek award
eligibility reinstatement at any time before
the end of the period of debarment?

In addition to a petition for
reconsideration based on a clear error of
material fact or law, a respondent may,
at any time following imposition of
debarment, request the Suspending and
Debarring Official to reduce or terminate
the period of debarment based upon the
factors under the provisions of 2 CFR
180.880.

Subpart I—Definitions

m 4. Add §§1400.1011 through
1400.1014 to subpart I to read as
follows:

§1400.1011
Director.

The DOI Debarment Program

The Debarment Program Director is
the individual in PAM who advises the
Suspending and Debarring Official on
DOI suspension and debarment
practices and procedures, manages the
suspension and debarment process, and
acts as the DOI suspension and
debarment program fact-finding official.

§1400.1012 The OIG Administrative
Remedies Division (ARD).

The OIG ARD prepares and forwards
suspension and/or debarment action
referral memoranda to the Suspending
and Debarring Official and may provide
additional assistance, in the course of
action proceedings.

§1400.1013 The administrative record.

The administrative record for DOI
suspension and debarment actions
consists of the initiating action referral
memorandum and its attached
documents; the action notice; contested
action scheduling correspondence;
written information, arguments and
supporting documents submitted by a
respondent in opposition to the action
notice; written information, arguments
and supporting documents submitted by
the OIG ARD in response to information
provided by a respondent; the electronic
recording of the PMIO, where a PMIO is
held as part of the proceeding; where
fact-finding is conducted, the
transcribed record of the fact-finding
proceedings, and findings of fact; and
the final written determination by the
Suspending and Debarring Official on
the action; or, alternatively, the
administrative agreement endorsed by
the respondent and the Suspending and
Debarring Official that resolves an
action.

§1400.1014 Respondent.

Respondent means a person who is
the subject of a DOI suspension or
proposed debarment action.

Dated: September 16, 2016.

Kristen J. Sarri,

Principal Deputy Assistant Secretary—Policy,
Management and Budget.

[FR Doc. 2016-23102 Filed 9-23-16; 8:45 am]
BILLING CODE 4334-63-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2016-3992; Directorate
Identifier 2015-NM-075-AD; Amendment
39-18653; AD 2016-19-04]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
The Boeing Company Model 787-8
airplanes. This AD was prompted by a
report of uncommanded movement by a
captain’s seat during a landing rollout
due to a failure in the seat horizontal
actuator. This AD requires repetitive
tests of the captain and first officer seat
assemblies for proper operation, and
corrective action if necessary. This AD
also requires installation of new captain

and first officer seat assemblies, which
terminates the repetitive tests. We are
issuing this AD to prevent a seat
actuator clutch failure, which could
result in a loss of seat locking and
uncommanded motion of the captain’s
or first officer’s seat; uncommanded seat
movement could result in reduced
controllability of the airplane.

DATES: This AD is effective October 31,
2016.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of October 31, 2016.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, WA 98124-2207;
telephone: 206-544-5000, extension 1;
fax: 206—766-5680; Internet: https://
www.myboeingfleet.com. For
information on the availability of this
material at the FAA, call 425-227-1221.
It is also available on the Internet at
http://www.regulations.gov by searching
for and locating Docket No. FAA-2016—
3992.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
3992; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Docket Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Brandon Lucero, Aerospace Engineer,
Cabin Safety and Environmental
Systems Branch, ANM-150S, FAA,
Seattle Aircraft Certification Office
(ACO), 1601 Lind Avenue SW., Renton,
WA 98057-3356; phone: 425—-917—-6572;
fax: 425-917-6590; email:
Brandon.Lucero@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain The Boeing Company
Model 787-8 airplanes. The NPRM
published in the Federal Register on
March 7, 2016 (81 FR 11687) (“‘the
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NPRM”’). The NPRM was prompted by

a report of uncommanded movement by
a captain’s seat during a landing rollout
due to a failure in the seat horizontal
actuator. The NPRM proposed to require
repetitive tests of the captain and first
officer seat assemblies for proper
operation, and corrective action if
necessary. The NPRM also proposed to
require installation of new captain and
first officer seat assemblies, which
would terminate the repetitive tests. We
are issuing this AD to prevent a seat
actuator clutch failure, which could
result in a loss of seat locking and
uncommanded motion of the captain’s
or first officer’s seat; uncommanded seat
movement could result in reduced
controllability of the airplane.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the NPRM and the FAA’s
response to each comment.

Request To Remove Service Bulletin
Issue Number and Date

Boeing requested that we revise the
NPRM to not specify the Service
Bulletin issue number and date, or
alternatively to include “or subsequent”
when referencing Boeing Alert Service
Bulletin B787-81205-SB250054—00,
Issue 001, dated December 19, 2014.

Boeing commented that the seat
supplier is currently working on a
related nuisance issue of intermittent
electrical operation of the seat-powered
adjustment system. Boeing stated that
the resolution to this issue may result in
changes to the part numbers of the
actuators and seat assemblies, and
revision to the service bulletin issue
number and date.

We do not agree with the commenter’s
request to remove the issue number and
date of the service information. We
cannot allow use of “later-approved
revisions” in an AD when referring to
the service document. Doing so violates

Office of the Federal Register (OFR)
regulations for approval of materials
“incorporated by reference,” as
specified in 1 CFR 51.1(f). If for any
reason the issue and date of the service
bulletin should change, the FAA may
consider issuing an alternative method
of compliance (AMOC) to allow use of
a later revision. We have not changed
this AD in this regard.

Request To Remove the Replacement
Seat Part Numbers

Boeing requested that we remove the
replacement seat part numbers to be
installed as terminating action from this
AD, and instead specify that seats be
replaced with part numbers “as
specified in Boeing Alert Service
Bulletin B787-81205-SB250054—00.”

Boeing commented that the seat
supplier is currently working on a
related nuisance issue of intermittent
electrical operation of the seat-powered
adjustment system. The resolution to
this issue may result in change to the
part numbers of the actuators and seat
assemblies.

We partially agree with the
commenter’s request. We have changed
paragraph (h) of this AD to remove the
part numbers of the actuators and seat
assemblies from this AD and to include
the part numbers specified in Boeing
Alert Service Bulletin B787-81205—
SB250054—00. However, we have
included the revision level and date of
the service information for the reasons
noted in the previous comment
response. The FAA may consider
issuing an AMOC to allow use of a later
revision of the service information.

Request To Allow Credit for Prior
Accomplishment of Service Bulletins

United Airlines requested that the AD
allow credit for prior accomplishment of
Boeing and Ipeco service information.

We already provide credit in
paragraph (f) of this AD for prior
accomplishment of Boeing Alert Service
Bulletin B787—81205—-SB250054—00,
Issue 001, dated December 19, 2014, if

ESTIMATED COSTS

accomplished before the effective date
of this AD. In addition, credit is not
necessary for using the Ipeco service
information referenced in Boeing Alert
Service Bulletin B787-81205—
SB250054-00, Issue 001, dated
December 19, 2014, because this AD
does not specifically require using Ipeco
service information. No change to this
AD is necessary.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this AD
with the changes described previously
and minor editorial changes. We have
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this AD.

Related Service Information Under 1
CFR Part 51

We reviewed Boeing Alert Service
Bulletin B787-81205-SB250054—-00,
Issue 001, dated December 19, 2014.
This service information provides
procedures for installation of new
captain and first officer seat assemblies,
a test of the captain and first officer seat
assemblies, and corrective action if
necessary. This service information is
reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.

Costs of Compliance

We estimate that this AD affects 18
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

Action

Labor cost Parts cost

Cost on U.S.

Cost per product operators

Operational test

Seat assembly installation

2 work-hours x $85 per hour
$170 per test cycle.

3 work-hours x $85 per hour =
$255 to replace two seats.

I
@
o

seats = $30,282.

$15,141 per seat x 2

$170 per test cycle .. | $3,060 per test
cycle.
$30,537 to replace $549,666.

two seats.

We estimate the following costs to do
any necessary corrective actions that

would be required based on the results
of the operational tests. We have no way

of determining the number of aircraft
that might need these actions:
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Action Labor cost Parts cost Cost per

product
Replacement of captain seat vertical actuator ............. 2 work-hours x $85 per hour = $170 ......ccooeevvereennnne $7,500 $7,670
Replacement of captain seat horizontal actuator .. 2 work-hours x $85 per hour = $170 ... 7,500 7,670
Replacement of first officer seat vertical actuator ........ 2 work-hours x $85 per hour = $170 ... 7,500 7,670
Replacement of first officer seat horizontal actuator ... | 2 work-hours x $85 per hour = $170 .......ccccceevvveenens 7,500 7,670

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,

the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2016-19-04 The Boeing Company:
Amendment 39-18653; Docket No.
FAA-2016-3992; Directorate Identifier
2015-NM-075—-AD.

(a) Effective Date
This AD is effective October 31, 2016.

(b) Affected ADs

None.
(c) Applicability

This AD applies to The Boeing Company
Model 787-8 airplanes, certificated in any
category, as identified in Boeing Alert

Service Bulletin B787-81205-SB250054-00,
Issue 001, dated December 19, 2014.

(d) Subject

Air Transport Association (ATA) of
America Code 25, Equipment/furnishings.

(e) Unsafe Condition

This AD was prompted by a report of
uncommanded movement by a captain’s seat
during a landing rollout due to a failure in
the seat horizontal actuator. We are issuing
this AD to prevent a seat actuator clutch
failure, which could result in a loss of seat
locking and uncommanded motion of the
captain’s or first officer’s seat; uncommanded
seat motion could result in reduced
controllability of the airplane.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Repetitive Tests of Captain and First
Officer Seat Assembly Operation

Within 1,000 flight hours after the effective
date of this AD, test the operation of the
captain and first officer seat assemblies and
do all applicable corrective actions, in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
B787-81205-SB250054—-00, Issue 001, dated
December 19, 2014. Do all applicable

corrective actions before further flight.
Repeat the operational test thereafter at
intervals not to exceed 1,000 flight hours
until the installation required by paragraph
(h) of this AD is done.

(h) New Seat Installation

Within 72 months after the effective date
of this AD, do the actions specified in
paragraphs (h)(1) and (h)(2) of this AD.
Installing the seat specified in paragraph
(h)(1) or (h)(2) of this AD, as applicable, is
terminating action for the repetitive
operational tests required by paragraph (g) of
this AD for that seat only.

(1) Install a new captain seat assembly, in
accordance with paragraph 2.F., “Part 3:
Terminating Action: Captain Seat Assembly
Replacement,” of the Accomplishment
Instructions of Boeing Alert Service Bulletin
B787-81205-SB250054—-00, Issue 001, dated
December 19, 2014.

(2) Install a new first officer seat assembly,
in accordance with paragraph 2.1., “Part 6:
Terminating Action: First Officer Seat
Assembly Replacement,” of the
Accomplishment Instructions of Boeing Alert
Service Bulletin B787-81205-SB250054—00,
Issue 001, dated December 19, 2014.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (j) of this AD. Information may be
emailed to: 9-ANM-Seattle-ACO-AMOC-
Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to make those findings. To be
approved, the repair method, modification
deviation, or alteration deviation must meet
the certification basis of the airplane and the
approval must specifically refer to this AD.

(4) For service information that contains
steps that are labeled as Required for
Compliance (RC), the provisions of
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paragraphs (i)(4)(i) and (i)(4)(ii) of this AD,
apply.

(i) The steps labeled as RC, including
substeps under an RC step and any figures
identified in an RC step, must be done to
comply with the AD. An AMOC is required
for any deviations to RC steps, including
substeps and identified figures.

(ii) Steps not labeled as RC may be
deviated from using accepted methods in
accordance with the operator’s maintenance
or inspection program without obtaining
approval of an AMOG, provided the RC steps,
including substeps and identified figures, can
still be done as specified, and the airplane
can be put back in an airworthy condition.

(j) Related Information

For more information about this AD,
contact Brandon Lucero, Aerospace Engineer,
Cabin Safety and Environmental Systems
Branch, ANM-150S, FAA, Seattle Aircraft
Certification Office (ACO), 1601 Lind Avenue
SW., Renton, WA 98057-3356; phone: 425—
917-6572; fax: 425—-917-6590; email:
Brandon.Lucero@faa.gov.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Alert Service Bulletin B787—
81205-SB250054—00, Issue 001, dated
December 19, 2014.

(ii) Reserved.

(3) For The Boeing Company service
information identified in this AD, contact
Boeing Commercial Airplanes, Attention:
Data & Services Management, P.O. Box 3707,
MC 2H-65, Seattle, WA 98124-2207;
telephone: 206-544-5000, extension 1; fax:
206-766—5680; Internet: https://
www.myboeingfleet.com.

(4) You may view this service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on
September 6, 2016.

Michael Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 2016—22187 Filed 9-23—-16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. FAA-2016-5039; Directorate
Identifier 2013—NM-148-AD; Amendment
39-18659; AD 2016-19-10]

RIN 2120-AA64

Airworthiness Directives; Airbus
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are superseding
Airworthiness Directive (AD) 2000-10—
18 for certain Airbus Model A300 series
airplanes; Model A300 B4-600, B4—
600R, F4-600R series airplanes, and
Model A300 C4—605R Variant F
airplanes (collectively called Model
A300-600 series airplanes); and Model
A310 series airplanes. AD 2000-10-18
required repetitive inspections to detect
cracks in the lower spar of the engine
pylons between ribs 6 and 7, and repair
if necessary. This new AD reduces the
compliance times for the initial
inspection and the repetitive intervals.
This AD was prompted by the
determination that the compliance times
for the initial inspection and the
repetitive intervals must be reduced to
allow timely detection of cracks in the
engine pylon’s lower spar between ribs
6 and 7. We are issuing this AD to detect
and correct fatigue cracking, which
could result in reduced structural
integrity of the engine pylon’s lower
spar, and possible separation of the
engine from the airplane.

DATES: This AD is effective October 31,
2016.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of October 31, 2016.

ADDRESSES: For service information
identified in this final rule, contact
Airbus SAS, Airworthiness Office—
EAW, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France; telephone
+33 561 93 36 96; fax +33 5 61 93 44
51; email account.airworth-eas@
airbus.com; Internet http://
www.airbus.com. You may view this
referenced service information at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA.
For information on the availability of
this material at the FAA, call 425-227—
1221. It is also available on the Internet
at http://www.regulations.gov by

searching for and locating Docket No.
FAA-2016-5039.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
5039; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (telephone 800-647-5527)
is Docket Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton, WA
98057-3356; telephone 425-227-2125;
fax 425-227-1149.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2000-10-18,
Amendment 39-11742 (65 FR 34055,
May 26, 2000) (“AD 2000-10-18"). AD
2000-10-18 applied to certain Airbus
Model A300 series airplanes; Model
A300 B4-600, B4-600R, F4-600R series
airplanes, and Model A300 C4-605R
Variant F airplanes (collectively called
Model A300-600 series airplanes); and
Model A310 series airplanes. The NPRM
published in the Federal Register on
April 5, 2016 (81 FR 19505) (“‘the
NPRM”’). The NPRM was prompted by
a determination that the compliance
times for the initial inspection and the
repetitive intervals must be reduced to
allow timely detection of cracks in the
engine pylon’s lower spar between ribs
6 and 7. The NPRM proposed to
continue to require repetitive
inspections to detect cracks in the lower
spar of the engine pylons between ribs
6 and 7, and repair if necessary. The
NPRM also proposed to reduce the
compliance times for the initial
inspection and the repetitive intervals.
We are issuing this AD to detect and
correct fatigue cracking, which could
result in reduced structural integrity of
the engine pylon’s lower spar, and
possible separation of the engine from
the airplane.

The European Aviation Safety Agency
(EASA), which is the Technical Agent
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for the Member States of the European
Union, has issued EASA Airworthiness
Directive 2013-0167, dated July 26,
2013 (referred to after this as the
Mandatory Continuing Airworthiness
Information, or ‘“the MCAI”), to correct
an unsafe condition. The MCAI states:

Cracks were found between ribs 6 and 7 in
the lower spar of engine pylons on A310,
A300 and A300-600 aeroplanes. To prevent
crack initiation, a first inspection programme
of this area was rendered mandatory by
DGAC [Direction Générale de I’Aviation
Civile] France AD 93—228-154 (later revised,
currently at Revision 3) [which corresponds
to certain actions in FAA AD 2000-10-18]
for A300 and A300-600 aeroplanes.

At a later date and due to new findings, a
specific inspection programme for A310
aeroplanes was rendered mandatory by
DGAC France AD 1999-239-287(B) [which
corresponds to certain other actions in FAA
AD 2000-10-18]. That [French] AD was later
superseded by EASA AD 2008-0001, which
introduced new thresholds and intervals in
the frame of the A310 extended service goal
(ESG) exercise.

Since DGAC France AD 1993-228—
154(B)R3 and EASA AD 2008-0001 were
issued, a fleet survey and updated Fatigue
and Damage Tolerance analyses have been
performed in order to substantiate the second
ESG for A300-600, called ESG2 exercise. The
results of these analyses have shown that the
inspection threshold and interval must be
reduced to allow timely detection of cracks
in the engine pylon lower spar between ribs
6 and 7.

For the reasons described above, this new
[EASA] AD retains the requirements of DGAC
France AD 1993-228-154(B)R3 and EASA
AD 2008-0001, which are superseded, and
requires accomplishment of the [eddy current
or liquid penetrant] inspections [for cracking]
and, depending on findings, [related
investigative and] corrective actions [repairs],
within the new thresholds and intervals
specified in Airbus Service Bulletin (SB)
A300-54—-0073 Revision 03 [dated October
11, 2012] or SB A310-54-2017 Revision 06
[dated October 3, 2012] or SB A300-54—6014
Revision 07 [dated September 5, 2012].

Related investigative actions include
eddy current or liquid penetrant
inspections for cracking of areas with
removed protection. The unsafe
condition is cracking in the lower spar
of the engine pylons between ribs 6 and
7, which could result in reduced
structural integrity of the engine pylon’s
lower spar, and possible separation of
the engine from the airplane. You may
examine the MCAI in the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating it in Docket No. FAA—
2016-5039.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments

received on the NPRM and the FAA’s
response to each comment.

Request To Revise Applicability

United Parcel Service (UPS) requested
that we remove Model A300 F4-622R
airplanes from the proposed
applicability. UPS stated that the NPRM
would apply to all Model A300
airplanes except those that have Airbus
Modification 10599 incorporated in
production. UPS explained that Airbus
Modification 10559 was embodied on
airplane manufacturer serial number
(MSN) 723 and all subsequent airplane
serial numbers; and that the first Model
A300 F4-622R airplane with this
modification embodied was MSN 805.

We infer that UPS made a
typographical error in citing the Airbus
Modification number and intended to
reference Airbus Modification 10149.
We agree with the commenter’s request
to remove Model A300 F4-622R
airplanes from the applicability. Airbus
has verified that all Model A300 F4—
622R airplanes are post-Airbus
Modification 10149 and that operators
do not need to accomplish the
inspections specified in Airbus Service
Bulletin A300-54-6014, Revision 07,
dated September 5, 2012, on those
airplanes. As specified in paragraph (c)
of this AD, this AD does not affect
airplanes on which Airbus Modification
10149 has been incorporated in
production. We have removed Model
A300 F4-622R airplanes from paragraph
(c)(4) of this AD. This change has been
coordinated with EASA.

Requests To Revise Paragraphs (g), (h),
and (i) of the Proposed AD

UPS requested that we revise
paragraphs (g), (h), and (i) of the
proposed AD, which identify
inspections, corrective actions, and
exceptions for both pre-repair and post-
repair modification configurations. UPS
stated that these paragraphs contain
information in long, complex sentences
with cross references to other
paragraphs in the proposed AD. UPS
explained that there is potential for
confusion of the ruling requirements
and opportunities for compliance errors.
UPS provided suggestions for revising
certain paragraphs of the proposed AD.

We do not agree with the commenter’s
request. We recognize that the actions
specified in the service information and
this AD are complex. However, this AD
uses standard terminology that is legally
enforceable. UPS’s suggested revisions
included doing all repairs using a
method approved by the FAA, EASA, or
Airbus’s EASA Design Organization
Approval. This suggestion would
require operators to obtain a method of

compliance, even though the service
information does provide instructions
for doing certain repairs. Also, UPS
suggested we add regulatory material in
a note, which is not legally enforceable.
We have not changed this AD in this
regard.

Request To Define Average Flight Time
(AFT) Calculations

UPS requested that we include a
paragraph to define how AFT is
calculated. UPS explained that
paragraph (g) of the proposed AD has
repetitive inspection requirements that
use an interval defined in the service
information that is dependent on
airplane AFT methodology, but that the
NPRM does not define parameters for
how and when the AFT is determined.
UPS submitted proposed language for
calculating AFTs.

In regards to the AFT definition, we
have determined that, for the reasons
stated by the commenter, this AD
should define AFT calculations. We
have added paragraph (j) to this AD
accordingly and redesignated
subsequent paragraphs.

Request To Approve Alternative
Methods of Compliance (AMOCs)

UPS requested that we revise
paragraph (k) of the proposed AD to
specify that AMOCs approved
previously for AD 2000—10-18 are
approved as AMOCs for the
corresponding provisions of this AD.

We agree with the commenter’s
request. We have revised paragraph (1)
of this AD (referred to as paragraph (k)
in the proposed AD) to specify that
AMOCs approved previously for AD
2000—-10-18 are approved as AMOCs for
the corresponding provisions of this AD.

Conclusion

We reviewed the available data,
including the comments received, and
determined that air safety and the
public interest require adopting this AD
with the changes described previously
and minor editorial changes. We have
determined that these changes:

e Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Related Service Information Under 1
CFR Part 51

Airbus has issued the following
service bulletins.

e Airbus Service Bulletin A300-54—
0073, Revision 03, dated October 11,
2012 (for Model A300 series airplanes).
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e Airbus Service Bulletin A300-54—
6014, Revision 07, dated September 5,
2012 (for Model A300-600 series
airplanes).

e Airbus Service Bulletin A310-54—
2017, Revision 06, dated October 3,
2012 (for Model A310 series airplanes).

This service information describes
procedures for inspecting for cracking of
the engine pylon’s lower spar between
ribs 6 and 7, and related investigative
actions if cracking is found. This service
information is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

Costs of Compliance

We estimate that this AD affects 156
airplanes of U.S. registry.

We also estimate that it would take
about 6 work-hours per product to
comply with the basic requirements of
this AD. The average labor rate is $85
per work hour. Based on these figures,
we estimate the cost of this AD on U.S.
operators to be $79,560, or $510 per
product.

We have received no definitive data
that would enable us to provide cost
estimates for the on-condition actions
specified in this AD. We have no way
of determining the number of aircraft
that might need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and

responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
2000-10-18, Amendment 39-11742 (65
FR 34055, May 26, 2000), and adding
the following new AD:

2016-19-10 Airbus: Amendment 39-18659;
Docket No. FAA-2016-5039; Directorate
Identifier 2013—-NM-148—-AD.

(a) Effective Date
This AD is effective October 31, 2016.

(b) Affected ADs

This AD replaces AD 2000-10-18,
Amendment 39-11742 (65 FR 34055, May 26,
2000) (“AD 2000-10-18").

(c) Applicability

This AD applies to the Airbus airplanes
identified in paragraphs (c)(1) through (c)(6)
of this AD, certificated in any category,
except airplanes on which Airbus
Modification 10149 has been incorporated in
production.

(1) Airbus Model A300 B2-1A, B2-1C,
B2K-3C, B2-203, B4-2C, B4-103, and B4—
203 airplanes.

(2) Airbus Model A300 B4-601, B4—603,
B4-620, and B4-622 airplanes.

(3) Airbus Model A300 B4-605R and B4—
622R airplanes.

(4) Airbus Model A300 F4-605R airplanes.

(5) Airbus Model A300 C4-605R Variant F
airplanes.

(6) Airbus Model A310-203, —204, —221,
—222,-304, —322, —324, and —325 airplanes.

(d) Subject

Air Transport Association (ATA) of
America Code 54, Nacelles/pylons.

(e) Reason

This AD was prompted by the
determination that the compliance times for
the initial inspection and the repetitive
intervals must be reduced to allow timely
detection of cracks in the engine pylon’s
lower spar between ribs 6 and 7. We are
issuing this AD to detect and correct fatigue
cracking, which could result in reduced
structural integrity of the engine pylon’s
lower spar, and possible separation of the
engine from the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Inspections and Corrective Actions

Except as provided by paragraphs (i)(1) and
(1)(2) of this AD, at the applicable time
specified in paragraph 1.E., “Compliance,” of
the applicable Airbus service bulletin
specified in paragraph (g)(1), (g)(2), or (g)(3)
of this AD: Do an eddy current or liquid
penetrant inspection for cracking of the
engine pylon’s lower spar between ribs 6 and
7; and do all applicable related investigative
and corrective actions; in accordance with
the Accomplishment Instructions of the
applicable Airbus service bulletin specified
in paragraph (g)(1), (g)(2), or (g)(3) of this AD,
except as required by paragraph (i)(3) of this
AD. Do all applicable related investigative
and corrective actions before further flight.
Repeat the inspection of the engine pylon’s
lower spar between ribs 6 and 7 thereafter at
the applicable time and intervals specified in
paragraph 1.E., “Compliance,” of the
applicable Airbus service bulletin specified
in paragraph (g)(1), (g)(2), or (g)(3) of this AD
until a repair or modification specified in the
Accomplishment Instructions of the
applicable Airbus service bulletin identified
in paragraph (g)(1), (g)(2), or (g)(3) of this AD
is done.

(1) Airbus Service Bulletin A300-54—0073,
Revision 03, dated October 11, 2012 (for
Model A300 series airplanes).

Note 1 to paragraph (g)(1) of this AD:
Airbus Service Bulletin A300-54-0080,
Revision 02, dated July 9, 2002, is an
additional source of guidance for
accomplishing the modification specified in
Airbus Service Bulletin A300-54-0073,
Revision 03, dated October 11, 2012.

(2) Airbus Service Bulletin A300-54—-6014,
Revision 07, dated September 5, 2012 (for
Model A300-600 series airplanes).

Note 2 to paragraph (g)(2) of this AD:
Airbus Service Bulletin A300-54—-6020,
Revision 02, dated July 9, 2002, is an
additional source of guidance for
accomplishing the modification specified in
Airbus Service Bulletin A300-54-6014,
Revision 07, dated September 5, 2012.

(3) Airbus Service Bulletin A310-54—2017,
Revision 06, dated October 3, 2012 (for
Model A310 series airplanes).

Note 3 to paragraph (g)(3) of this AD:
Airbus Service Bulletin A310-54—2023,
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Revision 03, dated July 9, 2002, is an
additional source of guidance for
accomplishing the modification specified in
Airbus Service Bulletin A310-54—-2017,
Revision 06, dated October 3, 2012.

(h) Post-Repair/Modification and Corrective
Actions

For airplanes on which any repair or
modification specified in the
Accomplishment Instructions of the
applicable Airbus service bulletin identified
in paragraph (g)(1), (g)(2), or (g)(3) of this AD
is done: Except as provided by paragraphs
(1)(1) and (i)(2) of this AD, at the applicable
time specified in paragraph 1.E.,
“Compliance,” of the applicable Airbus
service bulletin specified in paragraph (g)(1),
(g)(2), or (g)(3) of this AD: Do an eddy current
or liquid penetrant inspection for cracking of
the engine pylon’s lower spar between ribs 6
and 7; and do all applicable related
investigative and corrective actions; in
accordance with the Accomplishment
Instructions of the applicable Airbus service
bulletin specified in paragraph (g)(1), (g)(2),
or (g)(3) of this AD, except as required by
paragraph (i)(3) of this AD. Do all applicable
related investigative and corrective actions
before further flight. Repeat the inspection of
the engine pylon’s lower spar between ribs 6
and 7 thereafter at the applicable time and
intervals specified in paragraph 1.E.,
“Compliance,” of the applicable Airbus
service bulletin specified in paragraph (g)(1),
(g)(2), or (g)(3) of this AD.

(i) Exceptions to Service Information

(1) Where a “Threshold” is specified in
paragraph 1.E., “Compliance,” of the service
information specified in paragraphs (g)(1),
(g)(2), and (g)(3) of this AD, the “FC”” and
“FH” compliance times are total flight cycle
and total flight hour compliance times,
except that if a repair or service bulletin
identified in paragraph 1.E., “Compliance,”
of the service bulletins specified in
paragraphs (g)(1), (g)(2), and (g)(3) of this AD
has been done, the “FC” and “FH”
compliance times are flight cycle and flight
hour compliance times since the identified
repair or service bulletin was done.

(2) Except as provided by paragraphs
(i)(2)(1) and (i)(2)(ii) of this AD: For the
“Grace period” specified in paragraph 1.E.,
“Compliance,” of the service information
specified in paragraphs (g)(1), (g)(2), and
(g)(3) of this AD, operators must comply with
the actions specified in paragraphs (g) and (h)
of this AD, as applicable, at the later of the
applicable times in the “Threshold” and
“Grace Period” times specified in paragraph
1.E., “Compliance,” of the applicable service
information, except the language ““for aircraft
that have already exceeded or are close to
exceed[ing] the threshold or scheduled
interval” does not apply.

(i) Where Airbus Service Bulletin A300—
54—0073, Revision 03, dated October 11,
2012; and Airbus Service Bulletin A310-54—
2017, Revision 06, dated October 3, 2012;
specify a compliance time “. . . after receipt
of this Inspection Service Bulletin without
exceeding the requirements of previous issue
of this ISB,” this AD requires compliance
within the specified compliance time after
the effective date of this AD.

(i) Where Airbus Service Bulletin A300-
54-6014, Revision 07, dated September 5,
2012, specifies a compliance time ““. . . after
receipt of this Inspection Service Bulletin
without exceeding the requirements of
previous issue of this SB,” this AD requires
compliance within the specified compliance
time after the effective date of this AD.

(3) If any crack is found during any
inspection required by this AD and the
applicable Airbus service bulletin specified
in paragraph (g)(1), (g)(2), or (g)(3) of this AD
specifies to contact Airbus: Before further
flight, repair the crack using a method
approved by the Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA; or the European Aviation
Safety Agency (EASA); or Airbus’s EASA
Design Organization Approval (DOA).

(j) Calculating Average Flight Time (AFT)

For the purpose of paragraphs (g) and (h)
of this AD, the AFT must be established as
specified in paragraphs (j)(1), (j)(2), and (j)(3)
of this AD.

(1) For the initial inspection, the average
flight time is the total accumulated flight
hours, counted from take-off to touch-down,
divided by the total accumulated flight cycles
at the effective date of this AD.

(2) For the first repeated inspection
interval, the average flight time is the total
accumulated flight hours divided by the total
accumulated flight cycles at the time of the
inspection threshold.

(3) For all inspection intervals onwards,
the average flight time is the flight hours
divided by the flight cycles accumulated
between the last two inspections.

(k) Credit for Previous Actions

This paragraph provides credit for actions
required by paragraphs (g) and (h) of this AD,
if those actions were performed before the
effective date of this AD using an applicable
service bulletin specified in paragraphs (k)(1)
through (k)(10) of this AD.

(1) Airbus Service Bulletin A300-54—-0073,
Revision 1, dated March 28, 1994 (for Model
A300 series airplanes), which was
incorporated by reference in AD 96-11-05,
Amendment 39-9630 (61 FR 26091, May 24,
1996) (“AD 96-11-05").

(2) Airbus Service Bulletin A300-54—0073,
Revision 02, dated July 9, 2002 (for Model
A300 series airplanes), which is not
incorporated by reference in this AD.

(3) Airbus Service Bulletin A300-54-6014,
Revision 1, dated March 28, 1994 (for Model
A300-600 series airplanes), which was
incorporated by reference in AD 96—-11-05.

(4) Airbus Service Bulletin A300-54—6014,
Revision 03, dated June 4, 1998 (for Model
A300-600 series airplanes), which is not
incorporated by reference in this AD.

(5) Airbus Service Bulletin A300-54—6014,
Revision 04, dated March 9, 2002 (for Model
A300-600 series airplanes), which is not
incorporated by reference in this AD.

(6) Airbus Service Bulletin A300-54—6014,
Revision 05, dated September 1, 2011 (for
Model A300-600 series airplanes), which is
not incorporated by reference in this AD.

(7) Airbus Service Bulletin A300-54—6014,
Revision 06, dated May 24, 2012 (for Model
A300-600 series airplanes), which is not
incorporated by reference in this AD.

(8) Airbus Service Bulletin A310-54-2017,
Revision 03, dated June 11, 1999 (for Model
A310 series airplanes), which was
incorporated by reference in AD 2000-10-18.

(9) Airbus Service Bulletin A310-54—2017,
Revision 04, dated July 9, 2002 (for Model
A310 series airplanes), which is not
incorporated by reference in this AD.

(10) Airbus Service Bulletin A310-54—
2017, Revision 05, dated November 16, 2007
(for Model A310 series airplanes), which is
not incorporated by reference in this AD.

(1) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOC:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Dan Rodina, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
telephone 425-227-2125; fax 425-227-1149.
Information may be emailed to: 9-ANM-116-
AMOC-REQUESTS@faa.gov.

(i) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(ii) AMOCs approved previously for AD
2000-10-18 are approved as AMOCs for the
corresponding provisions of this AD.

(2) Contacting the Manufacturer: As of the
effective date of this AD, for any requirement
in this AD to obtain corrective actions from
a manufacturer, the action must be
accomplished using a method approved by
the Manager, International Branch, ANM-
116, Transport Airplane Directorate, FAA; or
the EASA; or Airbus’s EASA DOA. If
approved by the DOA, the approval must
include the DOA-authorized signature.

(m) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA
Airworthiness Directive 2013—-0167, dated
July 26, 2013, for related information. This
MCAI may be found in the AD docket on the
Internet at http://www.regulations.gov by
searching for and locating Docket No. FAA—
2016-5039.

(2) Service information identified in this
AD that is not incorporated by reference is
available at the addresses specified in
paragraphs (n)(3) and (n)(4) of this AD.

(n) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.
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(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) Airbus Service Bulletin A300-54—-0073,
Revision 03, dated October 11, 2012.

(ii) Airbus Service Bulletin A300-54-6014,
Revision 07, dated September 5, 2012.

(iii) Airbus Service Bulletin A310-54—
2017, Revision 06, dated October 3, 2012.

(3) For service information identified in
this AD, contact Airbus SAS, Airworthiness
Office—EAW, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France;
telephone +33 5 61 93 36 96; fax +33 5 61
93 44 51; email account.airworth-
eas@airbus.com; Internet http://
www.airbus.com.

(4) You may view this service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on
September 12, 2016.
Michael Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2016—22460 Filed 9-23—16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-1068; Directorate
Identifier 2010-NM-189-AD; Amendment
39-18647; AD 2016-18-16]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all The
Boeing Company Model 737-100, —200,
—200C, -300, —400, and 500 series
airplanes. This AD was prompted by
fuel system reviews conducted by the
manufacturer. This AD requires
installing an automatic shutoff system
for the center and auxiliary tank fuel
boost pumps, as applicable; installing a
placard in the airplane flight deck if
necessary; replacing the P5-2 fuel
system module assembly; installing the
“uncommanded ON”’ (UCO) protection
system for the fuel boost pumps;

revising the airplane flight manual
(AFM) to advise the flight crew of
certain operating restrictions for
airplanes equipped with an automatic
shutoff system; and revising the
maintenance program by incorporating
new airworthiness limitations for fuel
tank systems to satisfy Special Federal
Aviation Regulation No. 88
requirements. We are issuing this AD to
prevent operation of the center and
auxiliary tank fuel boost pumps with
continuous low pressure, which could
lead to friction sparks or overheating in
the fuel pump inlet that could create a
potential ignition source inside the
center and auxiliary fuel tanks. These
conditions, in combination with
flammable fuel vapors, could result in a
fuel tank explosion and consequent loss
of the airplane.

DATES: This AD is effective October 31,
2016.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of October 31, 2016.

ADDRESSES: For Boeing service
information identified in this final rule,
contact Boeing Commercial Airplanes,
Attention: Data & Services Management,
P.O. Box 3707, MC 2H-65, Seattle, WA
98124-2207; telephone: 206-544—-5000,
extension 1; fax: 206—766—5680; Internet
https://www.myboeingfleet.com. For
BAE Systems service information
identified in this final rule, contact BAE
Systems, Attention: Commercial
Product Support, 600 Main Street, Room
S18C, Johnson City, NY 13790-1806;
phone: 607-770-3084; fax: 607-770—
3015; email: CS-Customer.Service@
baesystems.com; Internet: http://
www.baesystems-ps.com/
customersupport. You may view this
referenced service information at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA.
For information on the availability of
this material at the FAA, call 425-227—
1221. Tt is also available on the Internet
at http://www.regulations.gov by
searching for and locating Docket No.
FAA-2011-1068.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2011—
1068; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is

Docket Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT: Serj
Harutunian, Aerospace Engineer,
Propulsion Branch, ANM—-140L, FAA,
Los Angeles Aircraft Certification Office
(ACO), 3960 Paramount Boulevard,
Lakewood, CA 90712-4137; phone:
562—627-5254; fax: 562—-627-5210;
email: Serj.Harutunian@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a supplemental notice of
proposed rulemaking (SNPRM) to
amend 14 CFR part 39 by adding an AD
that would apply to all The Boeing
Company Model 737-100, —200, —200C,
—300, —400, and —500 series airplanes.
The SNPRM published in the Federal
Register on March 28, 2016 (81 FR
17098) (“the SNPRM”’). We preceded
the SNPRM with a notice of proposed
rulemaking (NPRM) that published in
the Federal Register on October 12,
2011 (76 FR 63229) (“the NPRM”"). The
NPRM proposed to require installing an
automatic shutoff system for the center
and auxiliary tank fuel boost pumps, as
applicable; installing a placard in the
airplane flight deck if necessary;
replacing the P5-2 fuel system module
assembly; installing the UCO protection
system for the fuel boost pumps;
revising the airplane flight manual to
advise the flight crew of certain
operating restrictions for airplanes
equipped with an automatic shutoff
system; and revising the maintenance
program by incorporating new
airworthiness limitations for fuel tank
systems to satisfy Special Federal
Aviation Regulation No. 88
requirements. The NPRM was prompted
by fuel system reviews conducted by the
manufacturer. The SNPRM proposed to
require updated or additional actions for
certain airplane configurations. We are
issuing this AD to prevent operation of
the center and auxiliary tank fuel boost
pumps with continuous low pressure,
which could lead to friction sparks or
overheating in the fuel pump inlet that
could create a potential ignition source
inside the center and auxiliary fuel
tanks. These conditions, in combination
with flammable fuel vapors, could result
in a fuel tank explosion and consequent
loss of the airplane.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments


http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.baesystems-ps.com/customersupport
http://www.baesystems-ps.com/customersupport
http://www.baesystems-ps.com/customersupport
mailto:CS-Customer.Service@baesystems.com
mailto:CS-Customer.Service@baesystems.com
mailto:account.airworth-eas@airbus.com
mailto:account.airworth-eas@airbus.com
https://www.myboeingfleet.com
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:Serj.Harutunian@faa.gov
http://www.airbus.com
http://www.airbus.com

Federal Register/Vol. 81, No. 186/Monday, September 26, 2016 /Rules and Regulations

65865

received on the SNPRM and the FAA’s
response to each comment. Boeing
concurred with the SNPRM.

Grouping Clarification for Airplanes
With Removed Airstairs

Phillippe Akot Azougo, ASLF,
reported on a discussion with Boeing
regarding the applicable airplane group
for an airplane from which the airstair
has been removed. Boeing indicated that
if all of the support structure is not
removed, the airplane is considered in
the group with airstairs. Based on this
comment, there is no need to change
this final rule regarding this issue.

Effect of Winglets on Accomplishment
of the Proposed Actions

Aviation Partners Boeing stated that
the installation of winglets per
Supplemental Type Certificate (STC)
ST01219SE does not affect the
accomplishment of the manufacturer’s
service instructions.

We agree with the commenter that
STC ST01219SE does not affect the
accomplishment of the manufacturer’s
service instructions. Therefore, the
installation of STC ST01219SE does not
affect the ability to accomplish the
actions required by this AD. We have
not changed this AD in this regard.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this AD
as proposed, except for minor editorial
changes. We have determined that these
minor changes:

e Are consistent with the intent that
was proposed in the SNPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the SNPRM.

We also determined that these changes
will not increase the economic burden
on any operator or increase the scope of
this AD.

Related Service Information Under 1
CFR Part 51

We reviewed the following service
information:

The following describe procedures for
replacing the P5-2 fuel system module
assembly for Model 737-100, —200,
—200C, —300, —400, and —500 airplanes.

¢ Boeing Alert Service Bulletin 737—
28A1210, dated August 2, 2010.

¢ Boeing Service Bulletin 737—
28A1210, Revision 1, dated May 13,
2011.

¢ Boeing Service Bulletin 737—
28A1210, Revision 2, dated October 25,
2012.

The following describe procedures for
installing an automatic shutoff system
for the center and auxiliary fuel tank
boost pumps for Model 737-300, —400,
and —500 airplanes.

¢ Boeing Alert Service Bulletin 737—
28A1216, dated July 29, 2010.

¢ Boeing Service Bulletin 737—
28A1216, Revision 1, dated March 26,
2012.

¢ Boeing Service Bulletin 737—
28A1216, Revision 2, dated November
12, 2012.

¢ Boeing Service Bulletin 737—
28A1216, Revision 3, dated July 16,
2014.

The following describe procedures for
installing a UCO protection system for
the center and auxiliary fuel boost
pumps for Model 737-100, —200, —200C,
—300, —400, and —500 airplanes.

ESTIMATED COSTS

¢ Boeing Alert Service Bulletin 737—
28A1227, dated August 2, 2010.

¢ Boeing Alert Service Bulletin 737—
28A1227, Revision 1, dated July 18,
2011.

¢ Boeing Service Bulletin 737—
28A1227, Revision 2, dated September
23, 2014.

The following describe procedures for
installing an automatic shutoff system
for the center and auxiliary fuel tank
boost pumps for Model 737-100, —200,
and —200C airplanes.

¢ Boeing Alert Service Bulletin 737—
28A1228, dated August 2, 2010.

¢ Boeing Alert Service Bulletin 737—
28A1228, Revision 1, dated June 28,
2012.

¢ Boeing 737-100/200/200C/300/400/
500 Airworthiness Limitations (AWLs)
and Certification Maintenance
Requirements (CMRs), Document D6—
38278-CMR, Revision June 2014,
contains, among other requirements,
AWLs 28—-AWL-21, 28—AWL-22, 28—
AWL-24, and 28—AWL-25 for Model
737-100, —200, and —200C airplanes;
and AWLs 28—AWL-20, 28—AWL-21,
28—-AWL-23, and 28—AWL-24; for
Model 737-300, —400, and —500
airplanes. These AWLs provide
airworthiness limitation instructions for
an operational check of the installed
automatic shutoff system.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

We estimate that this AD affects 499
airplanes of U.S. registry. We estimate
the following costs to comply with this
AD:

Action

Labor cost Parts cost

Cost on U.S.

Cost per product operators

Install auto shutoff protection for
Model 737-100, —200, —200C air-
planes (82 airplanes).

Install auto shutoff protection for
Model 737-300, —400, and —500
airplanes (417 airplanes).

Install P5—-2 module (499 airplanes)

Install UCO protection (499 air-
planes).

Revise airplane flight manual (499
airplanes).

Revise maintenance program (499
airplanes).

Between 92 and 155 work-hours x
$85 per hours = Between $7,820
and $13,1751.

Between 92 and 152 work-hours x
$85 per hours = Between $7,820
and $12,9201.

1 work-hour x $85 per hour = $85

Between 38 and 67 work-hours x
$85 per hours = Between $3,230
and $5,6951.

1 work-hour x $85 per hour = $85

1 work-hour x $85 per hour = $85

Between $10,792
and $15,5481.

Between $9,869 and
$16,236 1.

$0
Between $3,742 and
$4,8611.

Between $18,612
and $28,7231.

Between $17,689
and $29,156 1.

$85
Between $6,972 and
$10,556 1.

Between $1,526,184
and $2,355,286 1.

Between $7,376,313
and $12,158,052 1.

$42,415.

Between $3,479,028
and $5,267,4441.

$42,415

$42,415

1 Depending on group.
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Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2016-18-16 The Boeing Company:
Amendment 39-18647; Docket No.
FAA-2011-1068; Directorate Identifier
2010-NM-189-AD.

(a) Effective Date
This AD is effective October 31, 2016.

(b) Affected ADs

Certain requirements of this AD terminate
certain requirements of AD 2001-08-24,
Amendment 39-12201 (66 FR 20733, April
25, 2001) (“AD 2001-08-24").

(c) Applicability
This AD affects all The Boeing Company
Model 737-100, —200, —200C, —300, —400,

and —500 series airplanes; certificated in any
category.

(d) Subject

Air Transport Association (ATA) of
America Code 28, Fuel.

(e) Unsafe Condition

This AD was prompted by fuel system
reviews conducted by the manufacturer. We
are issuing this AD to prevent operation of
the center and auxiliary tank fuel boost
pumps with continuous low pressure, which
could lead to friction sparks or overheating
in the fuel pump inlet that could create a
potential ignition source inside the center
and auxiliary fuel tanks. These conditions, in
combination with flammable fuel vapors,
could result in a fuel tank explosion and
consequent loss of the airplane.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Installation of Automatic Shutoff System
for the Center and Auxiliary Tank Fuel
Boost Pumps

Within 36 months after the effective date
of this AD, do the applicable actions
specified in paragraph (g)(1), (g)(2), or (g)(3)
of this AD. If a placard has been previously
installed on an airplane, in accordance with
the requirements of paragraph (i) of this AD,
the placard may be removed from the flight
deck of only that airplane after the automatic
shutoff system has been installed, as
specified in paragraph (g)(1), (g)(2), or (g)(3)
of this AD, as applicable.

(1) For Model 737-100, —200, and —200C
series airplanes in Groups 2 through 19, as
identified in Boeing Alert Service Bulletin
737—-28A1228, Revision 1, dated June 28,
2012: Install the automatic shutoff system for
the center and auxiliary fuel tank boost
pumps, as applicable, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-28A1228, Revision 1,
dated June 28, 2012. For airplanes that do not
have airstairs, accomplishment of the actions
specified in Boeing Alert Service Bulletin
737-28A1228, dated August 2, 2010, is
acceptable for compliance with the
requirements of this paragraph, provided

markers are installed on the J2802 Box for
“POS 1” and “POS 2” within 90 days after
the effective date of this AD, in accordance
with Boeing Alert Service Bulletin 737—
28A1228, Revision 1, dated June 28, 2012.

(2) For Model 737-100, —200, and —200C
series airplanes in Group 1, as identified in
Boeing Alert Service Bulletin 737-28A1228,
Revision 1, dated June 28, 2012: Install the
automatic shutoff system for the center and
auxiliary fuel tank boost pumps, as
applicable, using a method approved in
accordance with the procedures specified in
paragraph (r) of this AD.

(3) For Model 737-300, —400, and —500
series airplanes in Groups 1 through 31, as
identified in Boeing Service Bulletin 737—
28A1216, Revision 3, dated July 16, 2014:
Install the automatic shutoff system for the
center and auxiliary fuel tank boost pumps,
as applicable, in accordance with the
Accomplishment Instructions of Boeing
Service Bulletin 737-28A1216, Revision 3,
dated July 16, 2014. For airplanes that do not
have airstairs: Accomplishment of the actions
specified in Boeing Alert Service Bulletin
737-28A1216, dated July 29, 2010, is
acceptable for compliance with the
requirements of this paragraph, provided
markers are installed on the J2802 Box for
“POS 1” and “POS 2” within 90 days after
the effective date of this AD, in accordance
with Boeing Alert Service Bulletin 737—
28A1216, Revision 1, dated March 26, 2012;
or Boeing Service Bulletin 737-28A1216,
Revision 2, dated November 12, 2012.

(h) Concurrent Installation of P5-2 Fuel
System Module Assembly

Before or concurrently with
accomplishment of the actions required by
paragraph (g) of this AD, do the actions
specified in paragraph (h)(1) or (h)(2) of this
AD, as applicable. Accomplishment of the
actions specified in Boeing Alert Service
Bulletin 737-28A1210, dated August 2, 2010;
or Boeing Service Bulletin 737-28A1210,
Revision 1, dated May 13, 2011; is acceptable
for compliance with the requirements of
paragraph (h)(1) of this AD, provided that for
any original P5-2 fuel system module P/N
69-37335-129 installed that has been
reworked as specified in BAE Systems
Service Bulletin 69-37335-28-04, Revision
2, dated February 10, 2010, the (P/N) marking
is etched/scribed or labeled as P/N 69—
37335-2129, within 90 days after the
effective date of this AD.

(1) For airplanes in Group 2, as identified
in Boeing Service Bulletin 737-28A1210,
Revision 2, dated October 25, 2012: Replace
the P5-2 fuel system module assembly with
a modified or new P5-2 fuel system module
assembly having a new part number, in
accordance with Boeing Service Bulletin
737-28A1210, Revision 2, dated October 25,
2012.

Note 1 to paragraph (h)(1) of this AD:
Boeing Service Bulletin 737-28A1210,
Revision 2, dated October 25, 2012, refers to
BAE Systems Service Bulletin 69-37335-28—
04 as an additional source of guidance for
modifying and updating the existing P5-2
fuel system module assembly part numbers.

(2) For airplanes in Group 1, as identified
in Boeing Service Bulletin 737-28A1210,
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Revision 2, dated October 25, 2012: Replace
the P5-2 fuel system module assembly, as
applicable, using a method approved in
accordance with the procedures specified in
paragraph (r) of this AD.

(i) Concurrent Installation of a Placard for
Mixed Fleet Operation

Concurrently with accomplishment of the
actions required by paragraph (g) of this AD,

install a placard adjacent to the pilot’s
primary flight display on all airplanes in the
operator’s fleet not equipped with an
automatic shutoff system for the center and
auxiliary tank fuel boost pumps, as
applicable. The placard must include the
statement in figure 1 to paragraph (i) of this
AD. Optionally, the placard may include
alternative text or be installed in a different
location, or an additional placard may be

installed, if approved by an appropriate FAA
principal operations inspector. Installing an
automatic shutoff system on an airplane, in
accordance with the requirements of
paragraph (g) of this AD, terminates the
placard installation required by this
paragraph for only that airplane.

Figure 1 to Paragraph (i) of this AD — Fuel usage restrictions

AD 2001-08-24 fuel usage restrictions required.

(j) Airplane Flight Manual (AFM) Revisions
for Airplanes Without Boeing Auxiliary Fuel
Tanks

For airplanes without Boeing auxiliary fuel
tanks: Concurrently with accomplishment of
the actions required by paragraph (g) of this

AD, do the actions specified in paragraphs
(j)(1) and (j)(2) of this AD.

(1) Revise Section 1 of the Limitations
section of the applicable Boeing 737 AFM to

include the statement in figure 2 to paragraph

(j)(1) of this AD. This may be done by
inserting a copy of this AD into the AFM.

When a statement identical to that in figure

2 to paragraph (j)(1) of this AD has been
included in the general revisions of the
applicable Boeing 737 AFM, the general
revisions may be inserted into the AFM, and
the copy of this AD may be removed from the
AFM.

Figure 2 to Paragraph (j)(1) of this AD — Prohibition of dry running — center fuel

tank fuel pumps

CENTER TANK FUEL PUMPS

Intentional dry running of a center tank fuel pump (low
pressure light illuminated) is prohibited.

BILLING CODE 4910-13-P

(2) Revise Section 3 of the Normal
Procedures section of the applicable Boeing
737 AFM to include the text specified in

figure 3 to paragraph (j)(2) of this AD. This
may be done by inserting a copy of this AD
into the AFM. Alternative statements that

meet the intent of the following requirements
may be used if approved by an appropriate
FAA principal operations inspector.
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Figure 3 to Paragraph (j)(2) of this AD — Normal fuel usage

NORMAL FUEL USAGE

Center tank fuel pumps must not be “ON” unless personnel
are available in the flight deck to monitor low pressure
lights.

For ground operation, center tank fuel pump switches must
not be positioned “ON” unless the center tank fuel quantity
exceeds 1,000 pounds (453 kilograms), except when
defueling or transferring fuel. Upon positioning the center
tank fuel pump switches “ON,” verify momentary
illumination of each center tank fuel pump low pressure
light.

For ground and flight operations, the corresponding center
tank fuel pump switch must be positioned “OFF” when a
center tank fuel pump low pressure light illuminates [1].
Both center tank fuel pump switches must be positioned
“OFF” when the first center tank fuel pump low pressure
light illuminates if the center tank is empty.

[1] When established in a level flight attitude, both center
tank pump switches should be positioned “ON” again if the
center tank contains usable fuel.

DEFUELING AND FUEL TRANSFER

When transferring fuel or defueling center or main tanks,
the fuel pump low pressure lights must be monitored and
the fuel pumps positioned to “OFF” at the first indication of
the fuel pump low pressure [1].

Defueling the main tanks with passengers on board is
prohibited if the main tank fuel pumps are powered [2].

Defueling the center tank with passengers on board is
prohibited if the center tank fuel pumps are powered and the
auto-shutoff system is inhibited [2].

[1] Prior to transferring fuel or defueling, conduct a lamp
test of the respective fuel pump low pressure lights.

[2] Fuel may be transferred from tank to tank or the aircraft
may be defueled with passengers on board, provided fuel
quantity in the tank from which fuel is being taken is
maintained at or above 2,000 pounds (907 kilograms).

BILLING CODE 4910-13-C AD, do the actions specified in paragraphs When a statement identical to that in figure
(k) AFM Revisions for Airplanes With k)(1) and. X)(2) qf this AD. o 4 to parag.raph (k)(1) of this_ A_D has been
Boeing Auxiliarv Fuel Tanks (1) Revise Section 1 of the Limitations included in the general revisions of the
g' y ] i o section of the applicable Boeing 737 AFM to  applicable Boeing 737 AFM, the general
For airplanes with Boeing auxiliary fuel include the text specified in figure 4 to revisions may be inserted into the AFM, and

tanks: Concurrently with accomplishment of ~ paragraph (k)(1) of this AD. This may be done the copy of this AD may be removed from the
the actions required by paragraph (g) of this by inserting a copy of this AD into the AFM.  AFM.
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Figure 4 to Paragraph (k)(1) of this AD — Prohibition of dry running —
center/auxiliary tank fuel pump

CENTER WING (AND BOEING AUXILIARY) TANK FUEL
PUMPS

Intentional dry running of a center wing or auxiliary tank fuel
pump (low pressure light illuminated) is prohibited.

BILLING CODE 4910-13-P figure 5 to paragraph (k)(2) of this AD. This meet the intent of the following requirements
(2) Revise Section 3 of the Normal may be done by inserting a copy of this AD may be used if approved by an appropriate
Procedures section of the applicable Boeing  jnto the AFM. Alternative statements that FAA principal operations inspector.

737 AFM to include the text specified in
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Figure 5 to Paragraph (k)(2) of this AD — Operation of center/auxiliary tank fuel

pumps

CENTER WING (AND BOEING AUXILIARY) TANK FUEL PUMPS

Center wing or auxiliary tank fuel pumps must not be “ON” unless personnel are
available in the flight deck to monitor low pressure lights.

For ground operation, center wing (or auxiliary) tank fuel pump switches must not
be positioned “ON” unless the center wing (or auxiliary) tank fuel quantity
exceeds 1,000 pounds (453 kilograms), except when defueling or transferring
fuel. Upon positioning the center wing (or auxiliary) tank fuel pump switches
“ON,” verify momentary illumination of each center wing (or auxiliary) tank fuel
pump low pressure light.

For ground and flight operations, the corresponding center wing (or auxiliary)
tank fuel pump switch must be positioned “OFF” when a center wing (or
auxiliary) tank fuel pump low pressure light illuminates [1]. Both center wing (or
auxiliary) tank fuel pump switches must be positioned “OFF” when the first
center wing (or auxiliary) tank fuel pump low pressure light illuminates if the
center wing (or auxiliary) tank is empty.

[1] When established in a level flight attitude, both center wing (or auxiliary) tank
pump switches should be positioned “ON’ again if the center wing (or auxiliary)
tank contains usable fuel.

DEFUELING AND FUEL TRANSFER

When transferring fuel or defueling center wing, auxiliary or main tanks, the fuel
pump low pressure lights must be monitored and the fuel pumps positioned to
“OFF” at the first indication of the fuel pump low pressure [1].

Defueling the main tanks with passengers on board is prohibited if the main tank
fuel pumps are powered [2].

Defueling the center wing (or auxiliary) tank with passengers on board is
prohibited if the center wing (or auxiliary) tank fuel pumps are powered and the
auto-shutoff system is inhibited [2].

[1] Prior to transferring fuel or defueling, conduct a lamp test of the respective
fuel pump low pressure lights.

[2] Fuel may be transferred from tank to tank or the aircraft may be defueled with
passengers on board, provided fuel quantity in the tank from which fuel is being
taken is maintained at or above 2,000 pounds (907 kilograms).

BILLING CODE 4910-13-C

(1) Airworthiness Limitations (AWLs)
Revision for Automatic Shutoff System

Concurrently with accomplishment of the
actions required by paragraph (g) of this AD,
or within 30 days after the effective date of
this AD, whichever occurs later: Revise the
maintenance program by incorporating the
AWLs specified in paragraphs (1)(1), (1)(2),
(1)(3), and (1)(4) of this AD, as applicable. The
initial compliance time for the actions
specified in the applicable AWLs is within 1
year after accomplishment of the installation
required by paragraph (g) of this AD, or
within 1 year after the effective date of this
AD, whichever occurs later.

(1) For Model 737-100, —200, and —200C
series airplanes without Boeing auxiliary fuel
tanks installed: Incorporate AWL No. 28—
AWL-21 of Section C., Airworthiness
Limitations—Systems, of Boeing 737-100/
200/200C/300/400/500 Airworthiness
Limitations (AWLSs) and Certification
Maintenance Requirements (CMRs),
Document D6-38278—CMR, Revision June
2014.

(2) For Model 737-100, —200, and —200C
series airplanes with Boeing auxiliary fuel
tanks installed: Incorporate AWL No. 28—
AWL-21 and AWL No. 28—-AWL-22 of
Section C., Airworthiness Limitations—
Systems,” of Boeing 737—-100/200/200C/300/
400/500 Airworthiness Limitations (AWLSs)

and Certification Maintenance Requirements
(CMRs), Document D6-38278-CMR, Revision
June 2014.

(3) For Model 737-300, —400, and —500
series airplanes without Boeing auxiliary fuel
tanks installed: Incorporate AWL No. 28—
AWL-20 of Section C., Airworthiness
Limitations—Systems, of Boeing 737-100/
200/200C/300/400/500 Airworthiness
Limitations (AWLs) and Certification
Maintenance Requirements (CMRs),
Document D6-38278—-CMR, Revision June
2014.

(4) For Model 737-300, —400, and —500
series airplanes with Boeing auxiliary fuel
tanks installed: Incorporate AWL No. 28—
AWL—-20 and AWL No. 28—-AWL-21 of
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Section C., Airworthiness Limitations—
Systems, of Boeing 737—-100/200/200C/300/
400/500 Airworthiness Limitations (AWLs)
and Certification Maintenance Requirements
(CMRs), Document D6-38278-CMR, Revision
June 2014.

(m) Installation of Un-commanded ON
(UCO) Protection System

Within 60 months after the effective date
of this AD, do the actions required by
paragraph (m)(1) or (m)(2) of this AD, as
applicable.

(1) For airplanes in Groups 2 through 13,
as identified in Boeing Service Bulletin 737—
28A1227, Revision 2, dated September 23,
2014: Install the UCO protection system for
the center and auxiliary tank fuel boost
pumps, as applicable, in accordance with the
Accomplishment Instructions of Boeing
Service Bulletin 737-28A1227, Revision 2,
dated September 23, 2014. For airplanes with
enlarged J2802 box assembly relay cutouts to
fit the body of relays R3334, R3336, R3338,
or R3340, with BACS12HN08-10 screws for
the installation of the relays as specified in
Boeing Service Bulletin Information Notice
737—28A1227 IN 05: Accomplishment of the
actions specified in Boeing Alert Service
Bulletin 737-28A1227, dated August 2, 2010;
or Revision 1, dated July 18, 2011; is
acceptable for compliance with the
requirements of this paragraph, provided
markers are installed that identify the
function of the switches installed on the
J2802 box within 90 days after the effective
date of this AD, in accordance with figure 1
or figure 5, as applicable, of Boeing Service
Bulletin 737-28A1227, Revision 2, dated
September 23, 2014.

(2) For airplanes in Group 1, as identified
in Boeing Service Bulletin 737-28A1227,
Revision 2, dated September 23, 2014: Install
the UCO protection system for the center and
auxiliary tank fuel boost pumps, as
applicable, using a method approved in
accordance with the procedures specified in
paragraph (r) of this AD.

(n) AWLs Revision for UCO Protection
System

Concurrently with accomplishment of the
actions required by paragraph (m) of this AD,
or within 30 days after the effective date of
this AD, whichever occurs later: Revise the
maintenance program by incorporating the
AWLs specified in paragraphs (n)(1), (n)(2),
(n)(3), and (n)(4) of this AD, as applicable.
The initial compliance time for the actions
specified in applicable AWLs is within 1 year
after accomplishment of the installation
required by paragraph (m) of this AD, or
within 1 year after the effective date of this
AD, whichever occurs later.

(1) For Model 737-100, =200, and —200C
series airplanes without Boeing auxiliary fuel
tanks: Incorporate AWL No. 28—AWL-24 of
Section C., Airworthiness Limitations—
Systems, of Boeing 737-100/200/200C/300/
400/500 Airworthiness Limitations (AWLSs)
and Certification Maintenance Requirements
(CMRs), Document D6-38278-CMR, Revision
June 2014.

(2) For Model 737-100, —200, and —200C
series airplanes with Boeing auxiliary fuel
tanks: Incorporate AWL No. 28—AWL~-24 and

AWL No. 28—AWL-25 of Section C.,
Airworthiness Limitations, of Boeing 737—
100/200/200C/300/400/500 Airworthiness
Limitations (AWLs) and Certification
Maintenance Requirements (CMRs),
Document D6-38278-CMR, Revision June
2014.

(3) For Model 737-300, —00, and —500
series airplanes without Boeing auxiliary fuel
tanks: Incorporate AWL No. 28—AWL-23 of
Section C., Airworthiness Limitations—
Systems, of Boeing 737-100/200/200C/300/
400/500 Airworthiness Limitations (AWLSs)
and Certification Maintenance Requirements
(CMRs), Document D6—-38278—-CMR, Revision
June 2014.

(4) For Model 737-300, —400, and —500
series airplanes with Boeing auxiliary fuel
tanks: Incorporate AWL No. 28—AWL-23 and
AWL No. 28—AWL-24 of Section C, “Fuel
Systems Airworthiness Limitations,” of
Boeing 737-100/200/200C/300/400/500
Airworthiness Limitations (AWLs) and
Certification Maintenance Requirements
(CMRs), Document D6-38278—-CMR, Revision
June 2014.

(o) No Alternative Inspections or Inspection
Intervals

After accomplishment of the applicable
actions specified in paragraphs (1) and (n) of
this AD, no alternative inspections or
inspection intervals may be used unless the
inspections or inspection intervals are
approved as an alternative method of
compliance (AMOQC) in accordance with the
procedures specified in paragraph (r) of this
AD.

(p) Method of Compliance for Paragraph (1)
of This AD

Incorporating AWL No. 28—AWL-21 and
AWL No. 28—AWL-22 for Model 737-100,
—200, and —200C series airplanes; and AWL
No. 28—-AWL-20 and AWL No. 28—AWL-21
for Model 737-300, —400, and —500 series
airplanes; in accordance with paragraphs
(g)(1) and (g)(2) of AD 2008-10-09 R1,
Amendment 39-16148 (74 FR 69264,
December 31, 2009); is acceptable for
compliance with the corresponding AWL
incorporation required by paragraph (1) of
this AD.

(q) Method of Compliance for Paragraph (a)
of AD 2001-08-24

Accomplishment of the actions required by
paragraphs (g), (h), (i), and (1) of this AD, and
paragraph (j) or (k) of this AD as applicable,
is an acceptable method of compliance with
the requirements of paragraph (a) of AD
2001-08-24.

(r) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (s)(1) of this AD. Information may

be emailed to 9-ANM-Seattle-ACO-AMOC-
Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to make those findings. To be
approved, the repair method, modification
deviation, or alteration deviation must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(s) Related Information

(1) For more information about this AD,
contact Serj Harutunian, Aerospace Engineer,
Propulsion Branch, ANM-140L, FAA, Los
Angeles Aircraft Certification Office (ACO),
3960 Paramount Boulevard, Lakewood, CA
90712-4137; phone: 562—-627-5254; fax: 562—
627-5210; email: Serj.Harutunian@faa.gov.

(2) For BAE Systems service information
identified in this AD that is not incorporated
by reference, contact BAE Systems,
Attention: Commercial Product Support, 600
Main Street, Room S18C, Johnson City, NY
13790-1806; phone: 607—770-3084; fax: 607—
770-3015; email: CS-Customer.Service@
baesystems.com; Internet: http://
www.baesystems-ps.com/customersupport. It
is also available at the address specified in
paragraph (t)(5) of this AD. Boeing service
information identified in this AD that is not
incorporated by reference is also available at
the addresses specified in paragraphs (t)(4)
and (t)(5) of this AD.

(t) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(3) The following service information was
approved for IBR on October 31, 2016.

(i) Boeing Alert Service Bulletin 737—
28A1210, dated August 2, 2010.

(ii) Boeing Alert Service Bulletin 737—
28A1216, dated July 29, 2010.

(iii) Boeing Alert Service Bulletin 737—
28A1216, Revision 1, dated March 26, 2012.
(iv) Boeing Alert Service Bulletin 737—

28A1227, dated August 2, 2010.

(v) Boeing Alert Service Bulletin 737—
28A1227, Revision 1, dated July 18, 2011.

(vi) Boeing Alert Service Bulletin 737—
28A1228, dated August 2, 2010.

(vii) Boeing Alert Service Bulletin 737—
28A1228, Revision 1, dated June 28, 2012.

(viii) Boeing Service Bulletin 737—
28A1210, Revision 1, dated May 13, 2011.

(ix) Boeing Service Bulletin 737-28A1210,
Revision 2, dated October 25, 2012.

(x) Boeing Service Bulletin 737-28A1216,
Revision 2, dated November 12, 2012.

(xi) Boeing Service Bulletin 737-28A1216,
Revision 3, dated July 16, 2014.


http://www.baesystems-ps.com/customersupport
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(xii) Boeing Service Bulletin 737-28A1227,
Revision 2, dated September 23, 2014.

(xiii) Boeing 737-100/200/200C/300/400/
500 Airworthiness Limitations (AWLs) and
Certification Maintenance Requirements
(CMRs), Document D6-38278—-CMR, Revision
June 2014.

(4) For Boeing service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data &
Services Management, P. O. Box 3707, MC
2H-65, Seattle, WA 98124-2207; telephone:
206—-544-5000, extension 1; fax: 206—766—
5680; Internet https://
www.myboeingfleet.com.

(5) You may view this referenced service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
WA. For information on the availability of
this material at the FAA, call 425-227-1221.

(6) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on August
25, 2016.
John P. Piccola, Jr.,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2016-21602 Filed 9-23—16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2015-0935; Directorate
Identifier 2014-NM—-243-AD; Amendment
39-18652; AD 2016-19-03]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
The Boeing Company Model 747-100,
747-100B, 747-100B SUD, 747-200B,
747-200C, 747—200F, 747-300, 747—
400, 747—-400D, 747-400F, 747SR, and
747SP series airplanes. This AD was
prompted by several reports of chafing
of the wire bundles inside the electrical
conduit of the forward and aft boost
pumps of the numbers 1 and 4 main fuel
tanks due to high vibration. These wire
bundles can chafe through the wire
sleeving into the insulation, exposing
the wire conductors. This AD requires
replacing the wire bundles inside the
electrical conduit of the forward and aft

boost pumps of the numbers 1 and 4
main fuel tanks with new, improved
wire bundles inserted into conduit
liners. This AD also requires adding a
revision to the maintenance or
inspection program, as applicable, to
include critical design configuration
control limitations (CDCCLs) for the fuel
boost pump wiring. We are issuing this
AD to prevent chafing of the wire
bundles and subsequent arcing between
the wiring and the electrical conduit
creating an ignition source in the fuel
tanks, which could result in a fire and
consequent fuel tank explosion.

DATES: This AD is effective October 31,
2016.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of October 31, 2016.

ADDRESSES: For service information
identified in this final rule, contact
Boeing Commercial Airplanes,
Attention: Data & Services Management,
P.O. Box 3707, MC 2H-65, Seattle, WA
98124-2207; telephone: 206-544—-5000,
extension 1; fax: 206—766—5680;
Internet: https://
www.myboeingfleet.com. You may view
this referenced service information at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,
call 425-227-1221. It is also available
on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2015—
0935.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2015—
0935; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Docket Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Tung Tran, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue SW., Renton, WA
98057-3356; phone: 425-917-6505; fax:
425-917-6590; email: tung.tran@
faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a supplemental notice of
proposed rulemaking (SNPRM) to
amend 14 CFR part 39 by adding an AD
that would apply to certain The Boeing
Company Model 747-100, 747—-100B,
747-100B SUD, 747-200B, 747-200C,
747-200F, 747-300, 747—-400, 747—
400D, 747-400F, 747SR, and 747SP
series airplanes. The SNPRM published
in the Federal Register on March 8,
2016 (81 FR 12041) (“the SNPRM”). We
preceded the SNPRM with a notice of
proposed rulemaking (NPRM) that
published in the Federal Register on
May 1, 2015 (80 FR 24850) (“‘the
NPRM”). The NPRM proposed to
require replacing the wire bundles
inside the electrical conduit of the
forward and aft boost pumps of the
numbers 1 and 4 main fuel tanks with
new, improved wire bundles inserted
into conduit liners. The NPRM was
prompted by several reports of chafing
of the wire bundles inside the electrical
conduit of the forward and aft boost
pumps of the numbers 1 and 4 main fuel
tanks due to high vibration. These wire
bundles can chafe through the wire
sleeving into the insulation, exposing
the wire conductors. The SNPRM
proposed to require a revision to the
maintenance or inspection program, as
applicable, to include CDCCLs for the
fuel boost pump wiring. We are issuing
this AD to prevent chafing of the wire
bundles and subsequent arcing between
the wiring and the electrical conduit
creating an ignition source in the fuel
tanks, which could result in a fire and
consequent fuel tank explosion.

Comments

We gave the public the opportunity to
participate in developing this AD. We
have considered the comments received.
The Air Line Pilots Association
International, Boeing, and United
Airlines supported the SNPRM.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this AD
as proposed, except for minor editorial
changes. We have determined that these
minor changes:

e Are consistent with the intent that
was proposed in the SNPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden

upon the public than was already
proposed in the SNPRM.
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Related Service Information Under 1
CFR Part 51

We reviewed the following service
information:

¢ Boeing Alert Service Bulletin 747—
28A2306, dated October 2, 2014. The
service information describes
procedures for replacing the wire
bundles of the electrical conduit inside
the electrical conduit of the forward and
aft boost pumps of the numbers 1 and
4 main fuel tanks.

¢ Boeing 747-100/200/300/SP
Airworthiness Limitations (AWLs) and
Certification Maintenance Requirements
(CMRs), Document D6-13747—-CMR,
Revision June 2014. Among other
things, Document D6-13747—CMR
describes CDCCL AWL No. 28—AWL-24
for the fuel boost pump wiring.

e Section 9, Airworthiness
Limitations (AWLs) and Certification
Maintenance Requirements (CMRs), of
Boeing 747—400 Maintenance Planning
Data (MPD) Document D621U400-9,
Revision June 2014. Among other

ESTIMATED COSTS

things, Section 9 describes CDCCL AWL
No. 28—AWL-35 for the fuel boost pump
wiring.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

We estimate that this AD affects 176
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

i Cost on U.S.
Action Labor cost Parts cost Cost per product operators
Replacement ........ccovveveniencnicncnne Up to 53 work-hours x $85 per hour $4,600 | Up to $9,105 .............. Up to $1,602,480.
= $4,505.
Revise maintenance or inspection | 1 work-hour x $85 per hour = $85 .... $O [ $85 oo $14,960.
program.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “‘significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2016-19-03 The Boeing Company:
Amendment 39-18652; Docket No.
FAA-2015-0935; Directorate Identifier
2014-NM-243-AD.

(a) Effective Date
This AD is effective October 31, 2016.

(b) Affected ADs

This AD affects AD 2011-15-03,
Amendment 39-16750 (76 FR 41659, July 15,
2011). (“AD 2011-15-03")

(c) Applicability

This AD applies to The Boeing Company
Model 747-100, 747—-100B, 747—100B SUD,
747-200B, 747-200C, 747—-200F, 747-300,
747-400, 747—400D, 747—400F, 747SR, and
747SP series airplanes, certificated in any
category, as identified in Boeing Alert
Service Bulletin 747-28A2306, dated October
2,2014.

(d) Subject

Air Transport Association (ATA) of
America Code 28, Fuel.

(e) Unsafe Condition

This AD was prompted by several reports
of chafing of the wire bundles inside the
electrical conduit of the forward and aft boost
pumps of the numbers 1 and 4 main fuel
tanks due to high vibration. These wire
bundles can chafe through the wire sleeving
into the insulation, exposing the wire
conductors. We are issuing this AD to
prevent chafing of the wire bundles and
subsequent arcing between the wiring and
the electrical conduit creating an ignition
source in the fuel tanks, which could result
in a fire and consequent fuel tank explosion.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Replacement

Within 60 months after the effective date
of this AD: Replace the wire bundles inside
the electrical conduit of the forward and aft
boost pumps of the numbers 1 and 4 main
fuel tanks with new, improved wire bundles
inserted into conduit liners, in accordance
with the Accomplishment Instructions of
Boeing Alert Service Bulletin 747-28A2306,
dated October 2, 2014. Accomplishing the
replacement required by this paragraph
terminates the inspections required by
paragraphs (g), (h), and (n) of AD 2011-15-
03.
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(h) Maintenance or Inspection Program
Revision

Within 180 days after the effective date of
this AD, revise the maintenance or inspection
program, as applicable, to incorporate critical
design configuration control limitation
(CDCCL) Airworthiness Limitation (AWL)
No. 28—-AWL-24, “Fuel Boost Pump Wires In
Conduit Installation—In Fuel Tank,” of Sub-
section C.1, “Fuel Tank Ignition Prevention,”
of Section C., “Airworthiness Limitations—
Systems,” of the Boeing 747—100/200/300/SP
Airworthiness Limitations (AWLs) and
Certification Maintenance Requirements
(CMRs) Document D6-13747-CMR, Revision
June 2014; or CDCCL AWL No. 28—-AWL-35,
“Fuel Boost Pump Wires In Conduit
Installation—In Fuel Tank,” of Sub-section
B.1, “Fuel System Ignition Prevention,” of
Section B, “Airworthiness Limitations
(AWLs)—Systems,” of Section 9,
Airworthiness Limitations (AWLs) and
Certification Maintenance Requirements
(CMRs), of Boeing 747—400 Maintenance
Planning Data (MPD) Document D621U400—
9, Revision June 2014; as applicable.

(i) No Alternative Actions, Intervals, and/or
CDCCLs

After accomplishing the revision required
by paragraph (h) of this AD, no alternative
actions (e.g., inspections), intervals, and/or
CDCCLs may be used unless the actions,
intervals, and/or CDCCLs are approved as an
alternative method of compliance (AMOC) in
accordance with the procedures specified in
paragraph (j) of this AD.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (k)(1) of this AD. Information may
be emailed to: 9-ANM-Seattle-ACO-AMOC-
Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to make those findings. To be
approved, the repair method, modification
deviation, or alteration deviation must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(k) Related Information

For more information about this AD,
contact Tung Tran, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA, Seattle
ACO, 1601 Lind Avenue SW., Renton, WA

98057-3356; phone: 425—-917-6505; fax: 425—
917-6590; email: tung.tran@faa.gov.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Alert Service Bulletin 747—
28A2306, dated October 2, 2014.

(ii) Boeing 747—100/200/300/SP
Airworthiness Limitations (AWLs) and
Certification Maintenance Requirements
(CMRs) Document D6-13747-CMR, Revision
June 2014.

(iii) Section 9, Airworthiness Limitations
(AWLs) and Certification Maintenance
Requirements (CMRs), of Boeing 747—400
Maintenance Planning Data (MPD) Document
D621U400-9, Revision June 2014.

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, WA 98124-2207; phone: 206—544—
5000, extension 1; fax: 206—-766—-5680;
Internet: https://www.myboeingfleet.com.

(4) You may view this referenced service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
WA. For information on the availability of
this material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on
September 6, 2016.
Michael Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2016-22188 Filed 9-23—16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 145

[Docket No.: FAA-2016-8744; Amdt. No.
145-31]

RIN 2120-AK86

Repair Stations; Response to Public
Comments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; confirmation of
effective date and response to public
comments.

SUMMARY: This action confirms the
effective date and adopts as final the

interim final rule published on July 27,
2016, and responds to the comments
received on that interim final rule. The
rule removed the requirement that a
repair station with an airframe rating
provide suitable permanent housing to
enclose the largest type and model
aircraft listed on its operations
specifications. The FAA also revised its
general housing and facilities regulation
to provide that a repair station’s housing
for its facilities, equipment, materials,
and personnel must be consistent not
only with its ratings, but also with its
limitations to those ratings. Finally, the
FAA added an additional general
purpose limited rating to cover
maintenance work not covered by the
existing 12 limited rating categories.
DATES: Effective September 26, 2016.
ADDRESSES: For information on where to
obtain copies of rulemaking documents
and other information related to this
action, see “How To Obtain Additional
Information” in the SUPPLEMENTARY
INFORMATION section of this document.
FOR FURTHER INFORMATION CONTACT: For
technical questions concerning this
action, contact Susan Traugott Ludwig,
Aircraft Maintenance Division, Repair
Station Branch, AFS—340, Federal
Aviation Administration, 800
Independence Avenue SW.,
Washington, DC 20591; telephone (214)
587—-8887; email susan.traugott.ludwig@
faa.gov.

SUPPLEMENTARY INFORMATION:

Background

The FAA issued an interim final rule
on July 15, 2016 (81 FR 49158) to revise
its repair station rules to remove the
one-size-fits-all requirement of
§ 145.103(b) and provide an additional
limited rating category to cover work
not addressed by the existing 12
categories. These actions will assist the
repair station industry by eliminating
the costly housing requirement that is
not necessary in many cases.

Discussion of Comments

The FAA received two comments
from the Aeronautical Repair Station
Association (ARSA) and Airbus. ARSA
stated that it fully supported the
agency’s actions as the regulations were
unclear and needed to be updated.
ARSA noted that although the changed
rule still does not distinguish between
repair stations working on completed
aircraft and those working on airframe
components, the removal of specified
housing for airframe ratings will
certainly allow for performance-based
compliance. ARSA also requested the
FAA consider removing § 145.61(b) in
its entirety. ARSA asserted that it seems
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the language in § 145.61(a) alone would
be sufficient to ensure appropriate
ratings and limitations could be
determined without the list in
§145.61(b). ARSA stated the
reinstitution of paragraph (b)(13) is
merely a specific acknowledgement of
the general language in § 145.61(a).
ARSA also specifically requested that
the agency not deem its observation as
opposition to the interim final rule,
rather, a suggestion for consideration.

The FAA agrees with ARSA’s
comment that the removal of specified
airframe rated housing requirements
will allow for performance-based
compliance. The FAA notes ARSA’s
suggestion to remove § 145.61(b) in its
entirety and may consider it in a future
rulemaking effort. Airbus requested
clarification on the correct title for
§145.205, Maintenance, preventive
maintenance, and alterations performed
for certificate holders under parts 121,
125, and 135, and for foreign persons
operating a U.S.-registered aircraft in
common carriage under part 129. Airbus
noted the word ‘““performed” is spelled
“per-formed” in the interim final rule
and spelled “performed” in the
electronic Code of Regulations (eCFR).
Airbus asked which format was correct.

The FAA notes the title in the eCFR
is correct.

Conclusion

After consideration of the comments
submitted in response to the interim
final rule, the FAA has determined that
no further rulemaking action is
necessary. Therefore, amendment No.
145-31 remains in effect.

How To Obtain Additional Information
A. Rulemaking Documents

An electronic copy of a rulemaking
document my be obtained by using the
Internet—

1. Search the Federal eRulemaking
Portal (http://www.regulations.gov);

2. Visit the FAA’s Regulations and
Policies Web page at http://
www.faa.gov/regulations _policies/ or

3. Access the Government Printing
Office’s Web page at http://
www.gpo.gov/fdsys/.

Copies may also be obtained by
sending a request (identified by notice,
amendment, or docket number of this
rulemaking) to the Federal Aviation
Administration, Office of Rulemaking,
ARM-1, 800 Independence Avenue
SW., Washington, DC 20591, or by
calling (202) 267-9680.

B. Comments Submitted to the Docket

Comments received may be viewed by
going to http://www.regulations.gov and

following the online instructions to
search the docket number for this
action. Anyone is able to search the
electronic form of all comments
received into any of the FAA’s dockets
by the name of the individual
submitting the comment (or signing the
comment, if submitted on behalf of an
association, business, labor union, etc.).

C. Small Business Regulatory
Enforcement Fairness Act

The Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996 requires FAA to comply with
small entity requests for information or
advice about compliance with statutes
and regulations within its jurisdiction.
A small entity with questions regarding
this document, may contact its local
FAA official, or the person listed under
the FOR FURTHER INFORMATION CONTACT
heading at the beginning of the
preamble. To find out more about
SBREFA on the Internet, visit http://
www.faa.gov/regulations policies/
rulemaking/sbre act/.

Accordingly, the interim rule
published July 15, 2016 (81 FR 49158),
is adopted as final without change.

Issued under authority provided by 49
U.S.C. 106(f), 44701(a), and 44703 in
Washington, DC, on September 21, 2016.

Lirio Liu,

Director, Office of Rulemaking.

[FR Doc. 2016-23121 Filed 9-23-16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF DEFENSE
Department of the Army

32 CFR Part 553

[Docket No. USA-2015-HQ-0046]
RIN 0702-AA60

Army National Military Cemeteries

AGENCY: Department of the Army, DoD.
ACTION: Final rule.

SUMMARY: The Department of the Army
is publishing its regulation for the
development, operation, maintenance,
and administration of the Army
National Cemeteries to reflect their
statutory name change to the Army
National Military Cemeteries and
changes in the management structure, to
adopt modifications suggested by the
Department of the Army Inspector
General and approved by the Secretary
of the Army, and to implement changes
in interment eligibility reflecting
changes in law.

DATES: This rule is effective on October
26, 2016.

FOR FURTHER INFORMATION CONTACT: Mr.
Robert Quackenbush, Army National
Military Cemeteries, 703—614—7150.
SUPPLEMENTARY INFORMATION:

A. Executive Summary

I. Purpose of the Regulatory Action

a. This final rule modifies the Army’s
regulation governing Army National
Military Cemeteries, which consist of
Arlington National Cemetery and the
U.S. Soldiers’ and Airmen’s Home
National Cemetery, to reflect changes in
the management structure of the Army
National Military Cemeteries created by
Army General Orders 2014-74 and
2014-75 and the National Defense
Authorization Act for Fiscal Year 2012,
Public Law 112-81, section 591 (2011)
(adding chapter 446 to title 10); to
incorporate modifications to eligibility
as enacted by Section 1 to Public Law
114-158, dated 20 May 2016 which
amends 38 U.S.C. 2410; to adopt
modifications suggested by the
Department of the Army Inspector
General as approved by the Secretary of
the Army; to implement interment,
inurnment, and memorialization
eligibility restrictions, including those
mandated by 10 U.S.C. 985 and 38
U.S.C. 2411; and to prohibit the
reservation of gravesites as mandated by
38 U.S.C. 2410a.

b. The legal authority for this
regulatory action is section 591 of the
National Defense Authorization Act for
Fiscal Year 2012, Public Law 112-81
(2011), which added chapter 446 to title
10. Chapter 446 requires the Secretary of
the Army to prescribe regulations and
policies as may be necessary to
administer the Army National Military
Cemeteries, and it codifies the role of
the Executive Director as the individual
responsible for exercising authority,
direction, and control over all aspects of
the Army National Military Cemeteries.
Throughout part 553, the Army replaces
references to the Superintendent of the
Cemetery, the Adjutant General, and
Commanding General, Military District
of Washington, with “Executive
Director” to reflect the current
organizational structure, which was
implemented through Army General
Orders 2014-74 and 2014-75 and
codified in the National Defense
Authorization Act of 2012.

II. Summary of and Response to Public
Comments

The proposed rule was published in
the Federal Register on May 11, 2016
(81 FR 29230) for a 60-day comment
period. The Department of the Army
received fourteen comments from
fourteen individuals. Thirteen of the


http://www.faa.gov/regulations_policies/rulemaking/sbre_act/
http://www.faa.gov/regulations_policies/rulemaking/sbre_act/
http://www.faa.gov/regulations_policies/rulemaking/sbre_act/
http://www.faa.gov/regulations_policies/
http://www.faa.gov/regulations_policies/
http://www.regulations.gov
http://www.gpo.gov/fdsys/
http://www.gpo.gov/fdsys/
http://www.regulations.gov

65876

Federal Register/Vol. 81, No. 186/Monday, September 26, 2016 /Rules and Regulations

comments addressed section
553.33(c)(8) concerning the use of
bicycles in the cemetery. One of the
thirteen comments also addressed
section 553.33(c)(7) concerning use of
the cemetery for physical training. The
final comment addressed section
553.33(c)(14) concerning possession of
firearms within the cemetery. The
Army’s responses to these comments are
discussed below.

Thirteen comments addressed the
updated restrictions for operating
bicycles within the cemetery.
Arguments were made for opening the
cemetery to bicycles for riders’
convenience as a thruway between Joint
Base Myer-Henderson Hall/Memorial
Drive, as an environmentally friendly
method for seeing the cemetery, as a
more neighborly approach to
surrounding Arlington residents, as a
better method for visiting distant
gravesites, and for the health benefits to
be gained from riding bicycles in the
cemetery. Several commenters argued
that bicycles do not impact the decorum
of the cemetery.

The Army disagrees with and rejects
these comments for several reasons
related to the nature of cemetery
operations, decorum, security, and
safety.

The cemetery is not intended to serve
as a shortcut route for bicyclists
commuting to and from other locations.
Rather, as an operational cemetery
conducting up to 30 funerals a day and
hosting official visits from visiting
dignitaries on its narrow roads, the
primary purpose of these roads are to
facilitate funeral processions, military
units, official vehicles to include their
escorts, and cemetery equipment and
vehicles operating in the daily care of
the cemetery.

Additionally, while the Army
assumes that most riders bear no malice
of intent to demonstrate disrespect or
violate decorum or decency, bicyclists
traversing the cemetery grounds, even at
the posted speed limit, can and do
impact the decorum of funeral
processions and services, which can
number up to 30 per day, as cyclists
pass along or across these procession
routes. These funeral processions
include not just the families and
mourners, but include caissons drawn
by horses, military bands, and military
escort elements all travelling at a
walking pace. For these services, bus
tour operators and vehicles are forced to
stop because there is simply not enough
room to pass. This ensures proper
decorum. Likewise, visitors on foot
typically stop and yield to the
processions also as a sign of respect.
Previous trial periods with bicyclists in

the cemetery showed bicyclists did not
typically stop for these processions. The
cemetery does not have the requisite
staff to monitor and enforce this
behavior for bicyclists.

There are legitimate safety concerns
with bicyclists mixing with pedestrians.
Although they are moving under their
own power, bicyclists move at a rate
typically 10 times faster than most
walking paces. Bicyclists passing the 4
million visitors walking along these
roads or in open air tour buses pose
risks to themselves, pedestrians, and
bus passengers. Additionally, bicyclists
riding in and around the cemetery are
travelling at higher speeds than the
funeral processions. Since there are no
bike paths on the cemetery grounds,
mixing bicyclists with these processions
also constitutes a safety hazard.

The comment arguing for public
convenience is not supported on its
merits. The current route used in the
cemetery is 1.2 miles from South Post
Chapel to Hwy 110 at Memorial Drive.
There is an equally convenient 1.3 mile
route around the cemetery from the
South Post Chapel along McNair Road,
Marshall Road and out the Wright Gate
to the bike path along Highway 110
which can bring a rider to the same
point on Memorial Drive—a greater
distance of only one-tenth of one mile.
For those desiring to visit their loved
one’s grave by bicycle, the new rule still
accommodates this ability with no
substantive change from current policy.
Guests desiring to visit a loved one’s
grave can still obtain a temporary pass
at the Welcome Center just as they do
now, and with that pass, ride their
bicycles to and from the gravesite.

The Army also notes that tour buses
and cars are not allowed free reign to
enter the cemetery. For security
purposes, they are restricted in where
they can go within the cemetery.
Moreover, for the same security reasons,
they cannot enter without first obtaining
a pass from the Welcome Center. With
the changes in the new rule, the Army
is simply imposing the same security
restriction on bicyclists as they do on
motorists and tour buses who desire to
drive into the cemetery.

Commenters also expressed support
for expanding bicycle use and for
installing bike racks to accommodate
cyclists. The Army notes that there are
already bike racks at the Welcome
Center for those coming to Arlington via
bicycle. On most days there is ample
space available on these bike racks.

Another commenter stated that the
Army is incorrect in its claim that the
National Environmental Protection Act
(NEPA) does not apply because the
proposed rule would completely ban the

ongoing activity of bicycle
transportation though the cemetery. The
Army believes the commenter’s facts are
wrong. The rule does not completely
ban bicyclists. In fact, it retains the
current practice for those wishing to
visit a gravesite on bicycle to obtain a
pass at the Welcome Center in order to
do so. The only substantive change is to
not allow transit via the Meigs/
Sherman/Schley Drives through the
cemetery. However, the Army believes
the alternate McNair/Marshall/Hwy 110
bike path route described above still
allows the same bicyclists the means to
reach Memorial Drive at a negligibly
increased distance by bicycle.
Therefore, the rule does not
significantly alter ongoing activities.
The Army determined that
implementing the new rule does not
individually or cumulatively have any
significant environmental
consequences. Consequently, the
Army’s proposed actions are
categorically excluded recreational and
law enforcement activities and do not
require an environmental assessment or
environmental impact statement under
Army Regulation 200-2.

Another commenter raised the point
that the Army should allow physical
training runs through the cemetery
which would allow time for reflection
on those veterans interred in the
cemetery while exercising. The
commenter considered it an honor to
conduct physical training in a VA
National Cemetery where the
commenter had been previously
stationed. The Army does grant
exceptions to military units from the
Army staff and from Joint Base Myer-
Henderson Hall conduct unit level
physical training to support this type of
reflection on a case-by-case basis.
However, the training is always
completed early in the morning before
the Cemetery is open to visitors.
Physical training during operating hours
pose a decorum and safety issue. While
the Army recognizes that being
permitted to exercise at other cemeteries
might be permissible and could provide
an opportunity for reflection on the
sacrifices made by those interred,
exercise within the grounds during
hours of operation while interments are
being conducted does not reflect the
decorum desired by the Army.
Additionally, unlike most VA
cemeteries, Arlington National
Cemetery receives over 4 million
tourists each year who visit the Tomb of
the Unknown Soldier, the Kennedy
family gravesites, the Arlington House
administered by the National Park
Service, and other notable sites. The
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sheer number of visitors, tour buses,
along with the 30 funeral processions
which include escort elements, bands,
and caissons that occur each day
throughout the cemetery grounds do not
provide a safe environment conducive
to physical training.

The final comment concerned the
prohibition of firearms. The commenter
argued that Arlington National
Cemetery is more analogous to a park
than an Army installation and lacks the
substantive access control and large
security forces typically found on Army
installations. The commenter further
argued that there is no need to protect
sensitive facilities and personnel at the
Cemetery. The Army disagrees with this
comment. Arlington Cemetery does
have a substantial security force,
exercises access control and shares the
same type of security concerns found
with other military facilities.
Additionally, the cemetery hosts U.S.
distinguished visitors, foreign Heads of
State, and other dignitaries for over
3000 wreath laying ceremonies each
year at the Tomb of the Unknown
Soldier. These funeral processions and
official ceremonies require significantly
greater security concerns than those
found at typical parks cited by the
commenter.

In addition to the comments provided
by the public above, the final rule also
includes three modifications from the
draft rule released in the May-July
public comment period. Two of the
modifications were required to comply
with Public Law 114—158, enacted on 20
May 2016 after the draft rule was
released for public comment. This new
law recently modified eligibility for
inurnment at Arlington National
Cemetery to include active duty
designees as found in the GI Bill
Improvement Act of 1977. The third
modification was made by the cemetery
staff to add clarity to eligibility for
interment in the soon to be opened
Tomb of Remembrance.

The two modifications required by
Public Law were in § 553.1 Definitions,
and § 553.13 Eligibility for inurnment in
Arlington National Cemetery. The third
modification to add clarity to eligibility
for interment in the Tomb of
Remembrance is captured in § 553.24,
Subsequently recovered remains.

B. Regulatory Flexibility Act

The Army has determined that the
Regulatory Flexibility Act does not
apply because the rule does not have a
significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601-612.

C. Unfunded Mandates Reform Act

The Army has determined that the
Unfunded Mandates Reform Act does
not apply because the rule does not
include a mandate that may result in
estimated costs to State, local, or tribal
governments in the aggregate, or the
private sector, of $100 million or more.

D. National Environmental Policy Act

Neither an environmental analysis nor
an environmental impact statement
under the National Environmental
Policy Act is required. The changes
made to the prior regulation by this
amendment reflect existing policies and
does not significantly alter ongoing
activities, nor does this amendment
constitute a new use of the property.

E. Paperwork Reduction Act

The Army has determined that this
rule does not impose reporting or
recordkeeping requirements under the
Paperwork Reduction Act of 1995.

F. Executive Order 12630 (Government
Actions and Interference With
Constitutionally Protected Property
Rights)

The Army has determined that E.O.
12630 does not apply because the rule
does not impair private property rights.

G. Executive Order 12866 (Regulatory

Planning and Review) and E.O. 13563

(Improving Regulation and Regulatory
Review)

Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distribute impacts, and equity).
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This rule has not been
designated a “‘significant regulatory
action” under section 3(f) of Executive
Order 12866.

H. Executive Order 13045 (Protection of
Children From Environmental Health
Risk and Safety Risks)

The Army has determined that
according to the criteria defined in E.O.
13045, the requirements of that Order
do not apply to this rule.

I. Executive Order 13132 (Federalism)

The Army has determined that,
according to the criteria defined in E.O.
13132, the requirements of that Order
do not apply to this rule because the

rule will not have a substantial effect on
the States, on the relationship between
the Federal government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

Patrick K. Hallinan,
Executive Director.

List of Subjects in 32 CFR Part 553

Armed forces, Armed forces reserves,
Military personnel, Monuments and
memorials, Veterans.

m For the reasons stated in the preamble,
the Department of the Army revises 32
CFR part 553 to read as follows:

PART 553—ARMY NATIONAL
MILITARY CEMETERIES

Sec.

553.1
553.2
553.3
553.4

Definitions.

Purpose.

Statutory authorities.

Scope and applicability.

553.5 Maintaining order.

553.6 Standards for managing Army
National Military Cemeteries.

553.7 Arlington Memorial Amphitheater.

553.8 Permission to install utilities.

553.9 Assignment of gravesites or niches.

553.10 Proof of eligibility.

553.11 General rules governing eligibility
for interment, inurnment, and
memorialization at Arlington National
Cemetery.

553.12 Eligibility for interment in Arlington
National Cemetery.

553.13 Eligibility for inurnment in
Arlington National Cemetery
Columbarium.

553.14 Eligibility for interment of cremated
remains in the Arlington National
Cemetery Unmarked Area.

553.15 Eligibility for group burial in
Arlington National Cemetery.

553.16 Eligibility for memorialization in an
Arlington National Cemetery memorial
area.

553.17 Arlington National Cemetery
interment/inurnment agreement.

553.18 Eligibility for burial in U.S. Soldiers’
and Airmen’s Home National Cemetery.

553.19 Ineligibility for interment,
inurnment, or memorialization in an
Army National Military Cemetery.

553.20 Prohibition of interment, inurnment,
or memorialization in an Army National
Military Cemetery of persons who have
committed certain crimes.

553.21 Findings concerning the
commission of certain crimes where a
person has not been convicted due to
death or flight to avoid prosecution.

553.22 Exceptions to policies for interment,
inurnment, or memorialization at
Arlington National Cemetery.

553.23 Placement of cremated remains at
Army National Military Cemeteries.

553.24 Subsequently recovered remains.

553.25 Disinterments and disinurnments of
remains.
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553.26 Design of Government-furnished
headstones, niche covers, and memorial
markers.

553.27 Inscriptions on Government-
furnished headstones, niche covers, and
memorial markers.

553.28 Private headstones and markers.

553.29 Permission to construct private
headstones and markers.

553.30 Inscriptions on private headstones
and markers.

553.31 Memorial and commemorative
monuments (other than private
headstones or markers).

553.32 Conduct of memorial services and
ceremonies.

553.33 Visitors rules for Army National
Military Cemeteries.

553.34 Soliciting and vending.

553.35 Media.

Authority: 10 U.S.C. 985, 1128, 1481, 1482,
3013, 4721-4726; 24 U.S.C. 295a, 412; 38
U.S.C. 2402 note, 2409- 2411, 2413; 40
U.S.C. 9102.

§553.1 Definitions.

As used in this part, the following
terms have these meanings:

Active duty. Full-time duty in the
active military service of the United
States.

(1) This includes:

(i) Active Reserve component duty
performed pursuant to title 10, United
States Code.

(ii) Service as a cadet or midshipman
currently on the rolls at the U.S.
Military, U.S. Naval, U.S. Air Force, or
U.S. Coast Guard Academies.

(iii) Active duty for operational
support.

(iv) Persons whose service has been
determined to be active duty service
pursuant to section 401 of the GI Bill
Improvement Act of 1977 (Pub. L. 95—
202; 38 U.S.C. 106 note) as of 20 May
2016 and the remains of that person
were not already formally interred or
inurned as of 20 May 2016 or that
person died on or after 20 May 2016.

(2) This does not include:

(i) Full-time duty performed under
title 32, United States Code.

(ii) Active duty for training, initial
entry training, annual training duty, or
inactive-duty training for members of
the Reserve components.

Active duty for operational support
(formerly active duty for special work).

A tour of active duty for Reserve
personnel authorized from military or
Reserve personnel appropriations for
work on Active component or Reserve
component programs. The purpose of
active duty for operational support is to
provide the necessary skilled manpower
assets to support existing or emerging
requirements and may include training.

Active duty for training. A category of
active duty used to provide structured
individual and/or unit training,

including on-the-job training, or
educational courses to Reserve
component members. Included in the
active duty for training category are
annual training, initial active duty for
training, or any other training duty.

Annual training. The minimum
period of active duty for training that
Reserve members must perform each
year to satisfy the training requirements
associated with their Reserve
component assignment.

Armed Forces. The U.S. Army, Navy,
Marine Corps, Coast Guard, Air Force
and their Reserve components.

Army National Military Cemeteries.
Arlington National Cemetery and the
U.S. Soldiers’ and Airmen’s Home
National Cemetery.

Category 4, 5, or 5+ Posts. Category 4,
5, or 5+ posts, including the equivalent
classifications as determined by the
Department of State that were used prior
to 2004 or may be used subsequently.

Child, minor child, permanently
dependent child, unmarried adult child.

(1) Child.

(i) Natural child of a primarily eligible
person, born in wedlock;

(ii) Natural child of a female primarily
eligible person, born out of wedlock;

(iii) Natural child of a male primarily
eligible person, who was born out of
wedlock and:

(A) Has been acknowledged in a
writing signed by the male primarily
eligible person;

(B) Has been judicially determined to
be the male primarily eligible person’s
child;

(C) Whom the male primarily eligible
person has been judicially ordered to
support; or

(D) Has been otherwise proved, by
evidence satisfactory to the Executive
Director, to be the child of the male
primarily eligible person

(iv) Adopted child of a primarily
eligible person; or

(v) Stepchild who was part of the
primarily eligible person’s household at
the time of death of the individual who
is to be interred or inurned.

(2) Minor child. A child of the
primarily eligible person who

(1) Is unmarried;

(ii) Has no dependents; and

(iii) Is under the age of twenty-one
years, or is under the age of twenty-
three years and is taking a full-time
course of instruction at an educational
institution which the U.S. Department
of Education acknowledges as an
accredited educational institution.

(3) Permanently dependent child. A
child of the primarily eligible person
who

(1) Is unmarried;

(ii) Has no dependents; and

(iii) Is permanently and fully
dependent on one or both of the child’s
parents because of a physical or mental
disability incurred before attaining the
age of twenty-one years or before the age
of twenty-three years while taking a full-
time course of instruction at an
educational institution which the U.S.
Department of Education acknowledges
as an accredited educational institution.

(4) Unmarried adult child. A child of
the primarily eligible person who

(i) Is unmarried;

(ii) Has no dependents; and

(iii) Has attained the age of twenty-
one years.

Close relative. The spouse, parents,
adult brothers and sisters, adult natural
children, adult stepchildren, and adult
adopted children of a decedent.

Commemorative monuments.
Monuments or other structures or
landscape features that serve to honor
events in history, units of the Armed
Forces, individuals, or groups of
individuals that served in the Armed
Forces, and that do not contain human
remains or mark the location of remains
in close proximity. The term does not
include memorial markers erected
pursuant to § 553.16.

Derivatively eligible person. Any
person who is entitled to interment or
inurnment solely based on his or her
relationship to a primarily eligible
person, as set forth in §§553.12(b) and
§553.13(b) respectively.

Disinterment. The permanent removal
of interred human remains from a
particular gravesite.

Disinurnment. The permanent
removal of remains from a particular
niche.

Executive Director. The person
statutorily charged with exercising
authority, direction, and control over all
aspects of Army National Military
Cemeteries.

Federal capital crime. An offense
under Federal law for which a sentence
of imprisonment for life or the death
penalty may be imposed.

Former prisoner of war. A person who
is eligible for or has been awarded the
Prisoner of War Medal.

Former spouse. See spouse.

Government. The U.S. government
and its agencies and instrumentalities.

Group burial. Interment in one
gravesite of one or more service
members on active duty killed in the
same incident or location where:

(1) The remains cannot be
individually identified; or

(2) The person authorized to direct
disposition of subsequently identified
remains has authorized their interment
with the other service members.
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Group remains may contain
incidental remains of civilians and
foreign nationals.

Inactive-duty training.

(1) Duty prescribed for members of
the Reserve components by the
Secretary concerned under 37 U.S.C.
206 or any other provision of law.

(2) Special additional duties
authorized for members of the Reserve
components by an authority designated
by the Secretary concerned and
performed by them on a voluntary basis
in connection with the prescribed
training or maintenance activities of the
units to which they are assigned.

(3) In the case of a member of the
Army National Guard or Air National
Guard of any State, duty (other than
full-time duty) under 32 U.S.C. 316,
502, 503, 504 or 505 or the prior
corresponding provisions of law.

(4) This term does not include:

(i) Work or study performed in
connection with correspondence
courses,

(ii) Attendance at an educational
institution in an inactive status, or

(iii) Duty performed as a temporary
member of the Coast Guard Reserve.

Interment. The ground burial of
casketed or cremated human remains.

Inurnment. The placement of
cremated human remains in a niche.

Media. Individuals and agencies that
print, broadcast, or gather and transmit
news, and their reporters,
photographers, and employees.

Memorial marker. A headstone used
to memorialize a service member or
veteran whose remains are unavailable
for reasons listed in § 553.16.

Memorial service or ceremony. Any
activity intended to honor the memory
of a person or persons interred, inurned,
or memorialized in the Army National
Military Cemeteries. This term includes
private memorial services, public
memorial services, public wreath laying
ceremonies, and official ceremonies.

Minor child. See child.

Niche. An aboveground space
constructed specifically for the
placement of cremated human remains.

Official ceremony. A memorial service
or ceremony approved by the Executive
Director in which the primary
participants are representatives of the
Government, a State government, a
foreign government, or an international
organization authorized by the U.S.
Department of State to participate in an
official capacity.

Parent. A natural parent, a stepparent,
a parent by adoption, or a person who
for a period of not less than one year
stood in loco parentis, or was granted
legal custody by a court decree or
statutory provision.

Permanently dependent child. See
child.

Person authorized to direct
disposition. The person primarily
entitled to direct disposition of human
remains and who elects to exercise that
entitlement. Determination of such
entitlement shall be made in accordance
with applicable law and regulations.

Personal representative. A person
who has legal authority to act on behalf
of another through applicable law,
order, and regulation.

Primarily eligible person. Any person
who is entitled to interment or
inurnment based on his or her service
as specified in § 553.12(a) and
§553.13(a) respectively.

Primary next of kin. (1) In the absence
of a valid written document from the
decedent identifying the primary next of
kin, the order of precedence for
designating a decedent’s primary next of
kin is as follows:

(i) Spouse, even if a minor;

(ii) Children;

(iii) Parents;

(iv) Siblings, to include half-blood
and those acquired through adoption;

(v) Grandparents;

(vi) Other next of kin, in order of
relationship to the decedent as
determined by the laws of the
decedent’s state of domicile.

(2) Absent a court order or written
document from the deceased, the
precedence of next of kin with equal
relationships to the decedent is
governed by seniority (age), older
having higher priority than younger.
Equal relationship situations include
those involving divorced parents of the
decedent, children of the decedent, and
siblings of the decedent.

Private headstones or markers. A
headstone or individual memorial
marker provided at private expense, in
lieu of a headstone or individual
memorial marker furnished by the
Government.

Private memorial service. A memorial
service or ceremony conducted at the
decedent’s gravesite, memorial
headstone, or niche.

Public memorial service. A ceremony
conducted by members of the public at
a historic site in an Army National
Military Cemetery.

Public wreath-laying ceremony. A
ceremony in which members of the
public, assisted by the Tomb Guards,
present a wreath or similar memento at
the Tomb of the Unknown Soldier.

Reserve component. The Army
Reserve, the Navy Reserve, the Marine
Corps Reserve, the Air Force Reserve,
the Coast Guard Reserve, the Army
National Guard of the United States, and
the Air National Guard of the United
States.

Spouse, former spouse, subsequently
remarried spouse.

(1) Spouse. A person who is legally
married to another person.

(2) Former spouse. A person who was
legally married to another person at one
time but was not legally married to that
person at the time of one of their deaths.

(3) Subsequently remarried spouse. A
derivatively eligible spouse who was
married to the primarily eligible person
at the time of the primarily eligible
person’s death and who subsequently
remarried another person.

State capital crime. Under State law,
the willful, deliberate, or premeditated
unlawful killing of another human being
for which a sentence of imprisonment
for life or the death penalty may be
imposed.

Subsequently recovered remains.
Additional remains belonging to the
decedent that are recovered or identified
after the decedent’s interment or
inurnment.

Subsequently remarried spouse. See
spouse.

Unmarried adult child. See child.

Veteran. A person who served in the
U.S. Armed Forces and who was
discharged or released under honorable
conditions.

§553.2 Purpose.

This part specifies the authorities and
assigns the responsibilities for the
development, operation, maintenance,
and administration of the Army
National Military Cemeteries.

§553.3 Statutory authorities.

(a) Historical. Act of July 17, 1862,
Sec. 18, 12 Stat. 594, 596; Act of
February 22, 1867, Ch. 61, 14 Stat. 399;
and the National Cemeteries Act of
1973, Public Law 93-43, 87 Stat. 75
(1973). The National Cemeteries Act
established the National Cemetery
System, which primarily consists of
national cemeteries transferred from the
management authority of the
Department of the Army to the (now)
Department of Veterans Affairs. Section
6(a) of the Act exempted Arlington
National Cemetery and the Soldiers’ and
Airmen’s Home National Cemetery from
transfer to the National Cemetery
System, leaving them under the
management authority of the Secretary
of the Army.

(b) Current. Pursuant to 10 U.S.C.
4721(a), the Secretary of the Army shall
develop, operate, manage, oversee, and
fund the Army National Military
Cemeteries. Section 4721(c) provides
that the Army National Military
Cemeteries are under the jurisdiction of
Headquarters, Department of the Army,
and 10 U.S.C. 4721(d) provides that the
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Secretary of the Army shall prescribe
such regulations and policies as may be
necessary to administer the Army
National Military Cemeteries. The
responsibilities of Headquarters,
Department of the Army with regard to
the Army National Military Cemeteries
are enumerated in 10 U.S.C. 4721-4726
and Army General Orders 2014-74 and
2014-75.

§553.4 Scope and applicability.

(a) Scope. The development,
maintenance, administration, and
operation of the Army National Military
Cemeteries are governed by this part,
Army Regulation 290-5, and
Department of the Army Pamphlet 290—
5. The development, maintenance,
administration, and operation of Army
post cemeteries are not covered by this

art.

(b) Applicability. This part is
applicable to all persons on, engaging in
business with, or seeking access to or
benefits from the Army National
Military Cemeteries, unless otherwise
specified.

§553.5 Maintaining order.

The Executive Director may order the
removal from, and bar the re-entry onto,
Army National Military Cemeteries of
any person who acts in violation of any
law or regulation, including but not
limited to demonstrations and
disturbances as outlined in 38 U.S.C.
2413, and in this part. This authority
may not be re-delegated.

§553.6 Standards for managing Army
National Military Cemeteries.

(a) The Executive Director is
responsible for establishing and
maintaining cemetery layout plans,
including plans setting forth sections
with gravesites, memorial areas with
markers, and columbaria with niches,
and landscape planting plans.

(b) New sections or areas may be
opened and prepared for interments or
for installing memorial markers only
with the approval of the Executive
Director.

§553.7 Arlington Memorial Amphitheater.
(a) In accordance with 24 U.S.C. 295a:
(1) No memorial may be erected and

no remains may be entombed in the

Arlington Memorial Amphitheater

unless specifically authorized by

Congress; and
(2) The character, design, or location

of any memorial authorized by Congress

for placement in the Amphitheater is
subject to the approval of the Secretary
of Defense or his or her designee.

(b) The Secretary of Defense or his or
her designee will seek the advice of the

Commission of Fine Arts in such

matters, in accordance with 40 U.S.C.
9102.

(c) Tributes offered for those interred
in the Tomb of the Unknown Soldier for
placement in the Arlington Memorial
Amphitheater display room are not
memorials for purposes of this section.

§553.8 Permission to install utilities.

(a) The installation of utilities in
Army National Military Cemeteries,
including but not limited to, telephone
and fiber optic lines, electric lines,
natural gas lines, water pipes, storm
drains, and sanitary sewers, must be
authorized by the Executive Director.

(b) Requests for licenses, permits, or
easements to install water, gas, or sewer
lines, or other utilities or equipment on
or across an Army National Military
Cemetery or an approach road in which
the Government has a right-of-way, fee
simple title, or other interest, must be
sent to the Executive Director, who will
process the request in accordance with
Army policy. Requests must include a
complete description of the type of
license, permit, or easement desired and
a map showing the location of the
project.

§553.9 Assignment of gravesites or
niches.

(a) All eligible persons will be
assigned gravesites or niches without
discrimination as to race, color, sex,
religion, age, or national origin and
without preference to military grade or
rank.

(b) The Army National Military
Cemeteries will enforce a one-gravesite-
per-family policy. Once the initial
interment or inurnment is made in a
gravesite or niche, each additional
interment or inurnment of eligible
persons must be made in the same
gravesite or niche, except as noted in
paragraph (f) of this section. This
includes multiple primarily eligible
persons if they are married to each
other.

(c) In accordance with 38 U.S.C.
2410A(a)(2) the Secretary of the Army
may waive the prohibition in paragraph
(b) of this section as the Secretary of the
Army deems appropriate.

(d) A gravesite reservation will be
honored if it meets the following
requirements, unless it is cancelled by
the Executive Director:

(1) The gravesite was properly
reserved by law before January 1, 1962,
and

(2) An eligible person was interred in
the reserved gravesite prior to January 1,
2017.

(e) The Executive Director may cancel
a gravesite reservation:

(1) Upon determination that a
derivatively eligible spouse has
remarried;

(2) Upon determination that the
reservee’s remains have been buried
elsewhere or otherwise disposed of;

(3) Upon determination that the
reservee desires to or will be interred in
the same gravesite with the
predeceased, and doing so is feasible; or

(4) Upon determination that the
reservee would be 120 years of age and
there is no record of correspondence
with the reservee within the last two
decades.

(f) In cases of reservations meeting the
requirements of 38 U.S.C. 2410A note,
where more than one gravesite was
reserved (on the basis of the veteran’s
eligibility at the time the reservation
was made) and no interment has yet
been made in any of the sites, the one-
gravesite-per-family policy will be
enforced, unless waived by the
Executive Director. Gravesite
reservations will be honored only if the
decedents meet the eligibility criteria for
interment in Arlington National
Cemetery that is in effect at the time of
need, and the reserved gravesite is
available.

(g) Where a primarily eligible person
has been or will be interred as part of
a group burial or has been or will be
memorialized in a memorial area at
Arlington National Cemetery, the
Executive Director will assign a
gravesite or niche for interment or
inurnment of a derivatively eligible
person.

(h) Gravesites or niches shall not be
reserved or assigned prior to the time of
need.

(i) The selection of gravesites and
niches is the responsibility of the
Executive Director. The selection of
specific gravesites or niches by the
family or other representatives of the
deceased at any time is prohibited.

§553.10 Proof of eligibility.

(a) The personal representative or
primary next of kin is responsible for
providing appropriate documentation to
verify the decedent’s eligibility for
interment or inurnment.

(b) The personal representative or
primary next of kin must certify in
writing that the decedent is not
prohibited from interment, inurnment,
or memorialization under § 553.20
because he or she has committed or
been convicted of a Federal or State
capital crime or is a convicted Tier III
sex offender as defined in 38 U.S.C.
2411.

(c) For service members who die on
active duty, a statement of honorable
service from a general court martial
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convening authority is required. If the
certificate of honorable service cannot
be granted, the service member is
ineligible for interment, inurnment, and
memorialization pursuant to § 553.19(i).

(d) When applicable, the following
documents are required:

(1) Death certificate;

(2) Proof of eligibility as required by
paragraphs (e) through (g) of this
section;

(3) Any additional documentation to
establish the decedent’s eligibility (e.g.,
marriage certificate, birth certificate,
waivers, statements that the decedent
had no children);

(4) Burial agreement;

(5) Notarized statement that the
remains are unavailable for the reasons
set forth in §553.16; and

(6) A certificate of cremation or
notarized statement attesting to the
authenticity of the cremated human
remains and that 100% of the cremated
remains received from the crematorium
are present. The Executive Director may,
however, allow a portion of the
cremated remains to be removed by the
crematorium for the sole purpose of
producing commemorative items.

(7) Any other document as required
by the Executive Director.

(e) The following documents may be
used to establish the eligibility of a
primarily eligible person:

(1) DD Form 214, Certificate of
Release or Discharge from Active Duty;
(2) WD AGO 53 or 53-55, Enlisted
Record and Report of Separation

Honorable Discharge;

(3) WD AGO 53-98, Military Record
and Report of Separation Certificate of
Service;

(4) NAVPERS-553, Notice of
Separation from U.S. Naval Service;

(5) NAVMC 70-PD, Honorable
Discharge, U.S. Marine Corps; or;

(6) DD Form 1300, Report of Casualty
(required in the case of death of an
active duty service member).

(f) In addition to the documents
otherwise required by this section, a
request for interment or inurnment of a
subsequently remarried spouse must be
accompanied by:

(1) A notarized statement from the
new spouse of the subsequently
remarried spouse agreeing to the
interment or inurnment and
relinquishing any claim for interment or
inurnment in the same gravesite or
niche.

(2) Notarized statement(s) from all of
the children from the prior marriage
agreeing to the interment or inurnment
of their parents in the same gravesite or
niche.

(g) In addition to the documents
otherwise required by this section, a

request for interment or inurnment of a
permanently dependent child must be
accompanied by:

(1) A notarized statement as to the
marital status and degree of dependency
of the decedent from an individual with
direct knowledge; and

(2) A physician’s statement regarding
the nature and duration of the physical
or mental disability; and

(3) A statement from someone with
direct knowledge demonstrating the
following factors:

(i) The deceased lived most of his or
her adult life with one or both parents,
one or both of whom are otherwise
eligible for interment;

(ii) The decedent’s children, siblings,
or other family members, other than the
eligible parent, waive any derivative
claim to be interred at Arlington
National Cemetery, in accordance with
the Arlington National Cemetery Burial
Agreement.

(h) Veterans or primary next of kin of
deceased veterans may obtain copies of
their military records by writing to the
National Personnel Records Center,
Attention: Military Personnel Records,
9700 Page Avenue St. Louis, Missouri
63132 or using their Web site. All others
may request a record by completing and
submitting Standard Form 180.

(i) The burden of proving eligibility
lies with the party who requests the
burial. The Executive Director will
determine whether the submitted
evidence is sufficient to support a
finding of eligibility.

§553.11 General rules governing eligibility
for interment, inurnment, and
memorialization at Arlington National
Cemetery.

(a) Only those persons who meet the
criteria of § 553.12 or are granted an
exception to policy pursuant to § 553.22
may be interred in Arlington National
Cemetery. Only those persons who meet
the criteria of § 553.13 or are granted an
exception to policy pursuant to § 553.22
may be inurned in Arlington National
Cemetery. Only those persons who meet
the criteria of § 553.14 may be interred
in the Arlington National Cemetery
Unmarked Area. Only those persons
who meet the criteria of § 553.15 may be
interred in an Arlington National
Cemetery group burial. Only those
persons who meet the criteria of
§553.16 may be memorialized in
Arlington National Cemetery.

(b) Derivative eligibility for interment
or inurnment may be established only
through a decedent’s connection to a
primarily eligible person and not to
another derivatively eligible person.

(c) No veteran is eligible for
interment, inurnment, or

memorialization in Arlington National
Cemetery unless the veteran’s last
period of active duty ended with an
honorable discharge. A general
discharge under honorable conditions is
not sufficient for interment, inurnment
or memorialization in Arlington
National Cemetery.

(d) For purposes of determining
whether a service member has received
an honorable discharge, final
determinations regarding discharges
made in accordance with procedures
established by chapter 79 of title 10,
United States Code, will be considered
authoritative.

(e) The Secretary of the Army has the
authority to act on requests for
exceptions to the provisions of the
interment, inurnment, and
memorialization eligibility policies
contained in this part. The Secretary of
the Army may delegate this authority to
the Executive Director on such terms
deemed appropriate.

(f) Individuals who do not qualify as
a primarily eligible person or a
derivatively eligible person, but who are
granted an exception to policy to be
interred or inurned pursuant to § 553.22
in a new gravesite or niche, will be
treated as a primarily eligible person for
purposes of this part.

(g) Notwithstanding any other section
in this part, memorialization with an
individual memorial marker, interment,
or inurnment in the Army National
Military Cemeteries is prohibited if
there is a gravesite, niche, or individual
memorial marker for the decedent in
any other Government-operated
cemetery or the Government has
provided an individual grave marker,
individual memorial marker or niche
cover for placement in a private
cemetery.

§553.12 Eligibility for interment in
Arlington National Cemetery.

Only those who qualify as a primarily
eligible person or a derivatively eligible
person are eligible for interment in
Arlington National Cemetery, unless
otherwise prohibited as provided for in
§§553.19-553.20, provided that the last
period of active duty of the service
member or veteran ended with an
honorable discharge.

(a) Primarily eligible persons. The
following are primarily eligible persons
for purposes of interment:

(1) Any service member who dies on
active duty in the U.S. Armed Forces
(except those service members serving
on active duty for training only), if the
General Courts Martial Convening
Authority grants a certificate of
honorable service.
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(2) Any veteran retired from a Reserve
component who served a period of
active duty (other than for training), is
carried on the official retired list, and is
entitled to receive military retired pay.

(3) Any veteran retired from active
military service and entitled to receive
military retired pay.

(4) Any veteran who received an
honorable discharge from the Armed
Forces prior to October 1, 1949, who
was discharged for a permanent
physical disability, who served on
active duty (other than for training), and
who would have been eligible for
retirement under the provisions of 10
U.S.C. 1201 had the statute been in
effect on the date of separation.

(5) Any veteran awarded one of the
following decorations:

(i) Medal of Honor;

(ii) Distinguished Service Cross, Air
Force Cross, or Navy Cross;

(iii) Distinguished Service Medal;

(iv) Silver Star; or

(v) Purple Heart.

(6) Any veteran who served on active
duty (other than active duty for training)
and who held any of the following
positions:

(i) President or Vice President of the
United States;

(ii) Elected member of the U.S.
Congress;

(iii) Chief Justice of the Supreme
Court of the United States or Associate
Justice of the Supreme Court of the
United States;

(iv) A position listed, at the time the
person held the position, in 5 U.S.C.
5312 or 5313 (Levels I and II of the
Executive Schedule); or

(v) Chief of Mission of a Category 4,
5, or 5+ post if the Department of State
classified that post as a Category 4, 5, or
5+ post during the person’s tenure as
Chief of Mission.

(7) Any former prisoner of war who,
while a prisoner of war, served
honorably in the active military service,
and who died on or after November 30,
1993.

(b) Derivatively eligible persons. The
following individuals are derivatively
eligible persons for purposes of
interment who may be interred if space
is available in the gravesite of the
primarily eligible person:

(1) The spouse of a primarily eligible
person who is or will be interred in
Arlington National Cemetery. A former
spouse of a primarily eligible person is
not eligible for interment in Arlington
National Cemetery under this
paragraph.

(2) The spouse of an active duty
service member or an eligible veteran,
who was:

(i) Lost or buried at sea, temporarily
interred overseas due to action by the

Government, or officially determined to
be missing in action;

(ii) Buried in a U.S. military cemetery
maintained by the American Battle
Monuments Commission; or

(iii) Interred in Arlington National
Cemetery as part of a group burial (the
derivatively eligible spouse may not be
buried in the group burial gravesite).

(3) The parents of a minor child or a
permanently dependent adult child,
whose remains were interred in
Arlington National Cemetery based on
the eligibility of a parent at the time of
the child’s death, unless eligibility of
the non-service connected parent is lost
through divorce from the primarily
eligible parent.

(4) An honorably discharged veteran
who does not qualify as a primarily
eligible person, if the veteran will be
buried in the same gravesite as an
already interred primarily eligible
person who is a close relative, where the
interment meets the following
conditions:

(i) The veteran is without minor or
unmarried adult dependent children;

(ii) The veteran will not occupy space
reserved for the spouse, a minor child,
or a permanently dependent adult child;

(ii1) All other close relatives of the
primarily eligible person concur with
the interment of the veteran with the
primarily eligible person by signing a
notarized statement;

(iv) The veteran’s spouse waives any
entitlement to interment in Arlington
National Cemetery, where such
entitlement might be based on the
veteran’s interment in Arlington
National Cemetery. The Executive
Director may set aside the spouse’s
waiver, provided space is available in
the same gravesite, and all close
relatives of the primarily eligible person
concur;

(v) Any cost of moving, recasketing, or
revaulting the remains will be paid from
private funds; and

§553.13 Eligibility for inurnment in
Arlington National Cemetery Columbarium.

The following persons are eligible for
inurnment in the Arlington National
Cemetery Columbarium, unless
otherwise prohibited as provided for in
§§553.19-553.20, provided that the last
period of active duty of the service
member or veteran ended with an
honorable discharge.

(a) Primarily eligible persons. The
following are primarily eligible persons
for purposes of inurnment:

(1) Any person eligible for interment
in Arlington National Cemetery, as
provided for in §553.12(a).

(2) Any veteran who served on active
duty other than active duty for training.

(3) Any member of a Reserve
component of the Armed Forces who
dies while:

(i) On active duty for training or
performing full-time duty under title 32,
United States Code;

(ii) Performing authorized travel to or
from such active duty for training or
full-time duty;

(iii) On authorized inactive-duty
training, including training performed
as a member of the Army National
Guard of the United States or the Air
National Guard of the United States; or

(iv) Hospitalized or receiving
treatment at the expense of the
Government for an injury or disease
incurred or contracted while on such
active duty for training or full-time
duty, traveling to or from such active
duty for training or full-time duty, or on
inactive-duty training.

(4) Any member of the Reserve
Officers’ Training Corps of the United
States, Army, Navy, or Air Force, whose
death occurs while:

(i) Attending an authorized training
camp Or Cruise;

(ii) Performing authorized travel to or
from that camp or cruise; or

(iii) Hospitalized or receiving
treatment at the expense of the
Government for injury or disease
incurred or contracted while attending
such camp or cruise or while traveling
to or from such camp or cruise.

(5) Any citizen of the United States
who, during any war in which the
United States has been or may hereafter
be engaged, served in the armed forces
of any government allied with the
United States during that war, whose
last service ended honorably by death or
otherwise, and who was a citizen of the
United States at the time of entry into
that service and at the time of death.

(6) Commissioned officers, United
States Coast and Geodetic Survey (now
National Oceanic and Atmospheric
Administration) who die during or
subsequent to the service specified in
the following categories and whose last
service terminated honorably:

(i) Assignment to areas of immediate
military hazard.

(ii) Served in the Philippine Islands
on December 7, 1941.

(iii) Transferred to the Department of
the Army or the Department of the Navy
under certain statutes.

(7) Any commissioned officer of the
United States Public Health Service who
served on full-time duty on or after July
29, 1945, if the service falls within the
meaning of active duty for training as
defined in 38 U.S.C. 101(22) or inactive
duty training as defined in 38 U.S.C.
101(23) and whose death resulted from
a disease or injury incurred or
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aggravated in line of duty. Also, any
commissioned officer of the Regular or
Reserve Corps of the Public Health
Service who performed active service
prior to July 29, 1945 in time of war; on
detail for duty with the Armed Forces;
or while the service was part of the
military forces of the United States
pursuant to Executive order of the
President.

(8) Any Active Duty Designee as
defined in this part.

(b) Derivatively eligible persons.
Those connected to an individual
described in paragraph (a) of this
section through a relationship described
in § 553.12(b). Such individuals may be
inurned if space is available in the
primarily eligible person’s niche.

§553.14 Eligibility for interment of
cremated remains in the Arlington National
Cemetery Unmarked Area.

(a) The cremated remains of any
person eligible for interment in
Arlington National Cemetery as
described in § 553.12 may be interred in
the designated Arlington National
Cemetery Unmarked Area.

(b) Cremated remains must be interred
in a biodegradable container or placed
directly into the ground without a
container. Cremated remains are not
authorized to be scattered at this site or
at any location within Arlington
National Cemetery.

(c) There will be no headstone or
marker for any person choosing this
method of interment. A permanent
register will be maintained by the
Executive Director.

(d) Consistent with the one-gravesite-
per-family policy, once a person is
interred in the Unmarked Area, any
derivatively eligible persons and
spouses must be interred in this
manner. This includes spouses who are
also primarily eligible persons. No
additional gravesite, niche, or memorial
marker in a memorial area will be
authorized.

§553.15 Eligibility for group burial in
Arlington National Cemetery.

(a) The Executive Director may
authorize a group burial in Arlington
National Cemetery whenever several
people, at least one of whom is an active
duty service member, die during a
military-related activity and not all
remains can be individually identified.

(b) Before authorizing a group burial
that includes both United States and
foreign decedents, the Executive
Director will notify the Department of
State and request that the Department of
State notify the appropriate foreign
embassy.

§553.16 Eligibility for memorialization in
an Arlington National Cemetery memorial
area.

(a) With the authority granted by 38
U.S.C. 2409, a memorial marker may be
placed in an Arlington National
Cemetery memorial area to honor the
memory of service members or veterans,
who are eligible for interment under
§553.12(a) and:

(1) Who are missing in action;

(2) Whose remains have not been
recovered or identified;

(3) Whose remains were buried at sea,
whether by the member’s or veteran’s
own choice or otherwise;

(4) Whose remains were donated to
science; or

(5) Whose remains were cremated and
the cremated remains were scattered
without interment or inurnment of any
portion of those remains.

(b) When the remains of a primarily
eligible person are unavailable for one
of the reasons listed in paragraph (a) of
this section, and a derivatively eligible
person who predeceased the primarily
eligible person is already interred or
inurned in Arlington National
Cemetery, the primarily eligible person
may be memorialized only on the
existing headstone or on a replacement
headstone, ordered with a new
inscription. Consistent with the one-
gravesite-per-family policy, a separate
marker in a memorial area is not
authorized.

(c) When a memorial marker for a
primarily eligible person is already in
place in a memorial area, and a
derivatively eligible person is
subsequently interred or inurned in
Arlington National Cemetery, an
inscription memorializing the primarily
eligible person will be placed on the
new headstone or niche cover.
Consistent with the one-gravesite-per-
family policy, the memorial marker will
then be removed from the memorial
area.

§553.17 Arlington National Cemetery
interment/inurnment agreement.

(a) A derivatively eligible person who
predeceases the primarily eligible
person may be interred or inurned in
Arlington National Cemetery only if the
primarily eligible person agrees in
writing to be interred in the same
gravesite or inurned in the same niche
at his or her time of need and that his
or her estate shall pay for all expenses
related to disinterment or disinurnment
of the predeceased person from
Arlington National Cemetery if the
primarily eligible person is not interred
or inurned as agreed.

(b) If the primarily eligible person
becomes ineligible for interment or

inurnment in Arlington National
Cemetery or the personal representative
or primary next of kin decides that the
primarily eligible person will be
interred or inurned elsewhere, the
remains of any predeceased person may
be removed from Arlington National
Cemetery at no cost to the Government.

§553.18 Eligibility for burial in U.S.
Soldiers’ and Airmen’s Home National
Cemetery.

Only the residents of the Armed
Forces Retirement Home are eligible for
interment in the U.S. Soldiers’ and
Airmen’s Home National Cemetery.
Resident eligibility criteria for the
Armed Forces Retirement Home is
provided for at 24 U.S.C. 412.

§553.19 Ineligibility for interment,
inurnment, or memorialization in an Army
National Military Cemetery.

The following persons are not eligible
for interment, inurnment, or
memorialization in an Army National
Military Cemetery:

(a) A father, mother, brother, sister, or
in-law solely on the basis of his or her
relationship to a primarily eligible
person, even though the individual is:

(1) Dependent on the primarily
eligible person for support; or

(2) A member of the primarily eligible
person’s household.

(b) A person whose last period of
service was not characterized as an
honorable discharge (e.g., a separation
or discharge under general but
honorable conditions, other than
honorable conditions, a bad conduct
discharge, a dishonorable discharge, or
a dismissal), regardless of whether the
person:

(1) Received any other veterans’
benefits; or

(2) Was treated at a Department of
Veterans Affairs hospital or died in such
a hospital.

(c) A person who has volunteered for
service with the U.S. Armed Forces, but
has not yet entered on active duty.

(d) A former spouse whose marriage
to the primarily eligible person ended in
divorce.

(e) A spouse who predeceases the
primarily eligible person and is interred
or inurned in a location other than
Arlington National Cemetery, and the
primarily eligible person remarries.

(f) A divorced spouse of a primarily
eligible person.

(g) Otherwise derivatively eligible
persons, such as a spouse or minor
child, if the primarily eligible person
was not or will not be interred or
inurned at Arlington National Cemetery.

(h) A service member who dies while
on active duty, if the first General
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Courts Martial Convening Authority in
the service member’s chain of command
determines that there is clear and
convincing evidence that the service
member engaged in conduct that would
have resulted in a separation or
discharge not characterized as an
honorable discharge (e.g., a separation
or discharge under general but
honorable conditions, other than
honorable conditions, a bad conduct
discharge, a dishonorable discharge, or
a dismissal) being imposed, but for the
death of the service member.

(i) Animal remains. If animal remains
are unintentionally commingled with
human remains due to a natural
disaster, unforeseen accident, act of war
or terrorism, violent explosion, or
similar incident, and such remains
cannot be separated from the remains of
an eligible person, then the remains may
be interred or inurned with the eligible
person, but the identity of the animal
remains shall not be inscribed or
identified on a niche, marker,
headstone, or otherwise.

§553.20 Prohibition of interment,
inurnment, or memorialization in an Army
National Military Cemetery of persons who
have committed certain crimes.

(a) Prohibition. Notwithstanding
§§553.12-553.16, 553.18, and 553.22,
pursuant to 10 U.S.C. 985 and 38 U.S.C.
2411, the interment, inurnment, or
memorialization in an Army National
Military Cemetery of any of the
following persons is prohibited:

(1) Any person identified in writing to
the Executive Director by the Attorney
General of the United States, prior to his
or her interment, inurnment, or
memorialization, as a person who has
been convicted of a Federal capital
crime and whose conviction is final
(other than a person whose sentence
was commuted by the President).

(2) Any person identified in writing to
the Executive Director by an appropriate
State official, prior to his or her
interment, inurnment, or
memorialization, as a person who has
been convicted of a State capital crime
and whose conviction is final (other
than a person whose sentence was
commuted by the Governor of the State).

(3) Any person found under
procedures specified in § 553.21 to have
committed a Federal or State capital
crime but who has not been convicted
of such crime by reason of such person
not being available for trial due to death
or flight to avoid prosecution. Notice
from officials is not required for this
prohibition to apply.

(4) Any person identified in writing to
the Executive Director by the Attorney
General of the United States or by an

appropriate State official, prior to his or
her interment, inurnment, or
memorialization, as a person who has
been convicted of a Federal or State
crime causing the person to be a Tier III
sex offender for purposes of the Sex
Offender Registration and Notification
Act, who for such crime is sentenced to
a minimum of life imprisonment and
whose conviction is final (other than a
person whose sentence was commuted
by the President or the Governor of a
State, as the case may be).

(b) Notice. The Executive Director is
designated as the Secretary of the
Army’s representative authorized to
receive from the appropriate Federal or
State officials notification of conviction
of capital crimes referred to in this
section.

(c) Confirmation of person’s
eligibility. (1) If notice has not been
received, but the Executive Director has
reason to believe that the person may
have been convicted of a Federal capital
crime or a State capital crime, the
Executive Director shall seek written
confirmation from:

(i) The Attorney General of the United
States, with respect to a suspected
Federal capital crime; or

(ii) An appropriate State official, with
respect to a suspected State capital
crime.

(2) The Executive Director will defer
the decision on whether to inter, inurn,
or memorialize a decedent until a
written response is received.

§553.21 Findings concerning the
commission of certain crimes where a
person has not been convicted due to death
or flight to avoid prosecution.

(a) Preliminary inquiry. If the
Executive Director has reason to believe
that a decedent may have committed a
Federal capital crime or a State capital
crime but has not been convicted of
such crime by reason of such person not
being available for trial due to death or
flight to avoid prosecution, the
Executive Director shall submit the
issue to the Army General Counsel. The
Army General Counsel or his or her
designee shall initiate a preliminary
inquiry seeking information from
Federal, State, or local law enforcement
officials, or other sources of potentially
relevant information.

(b) Decision after preliminary inquiry.
If, after conducting the preliminary
inquiry described in paragraph (a) of
this section, the Army General Counsel
or designee determines that credible
evidence exists suggesting the decedent
may have committed a Federal capital
crime or State capital crime, then
further proceedings under this section
are warranted to determine whether the

decedent committed such crime.
Consequently the Army General
Counsel or his or her designee shall
present the personal representative with
a written notification of such
preliminary determination and a dated,
written notice of the personal
representative’s procedural options.

(c) Notice and procedural options.
The notice of procedural options shall
indicate that, within fifteen days, the
personal representative may:

(1) Request a hearing;

(2) Withdraw the request for
interment, inurnment, or
memorialization; or

(3) Do nothing, in which case the
request for interment, inurnment, or
memorialization will be considered to
have been withdrawn.

(d) Time computation. The fifteen-day
time period begins on the calendar day
immediately following the earlier of the
day the notice of procedural options is
delivered in person to the personal
representative or is sent by U.S.
registered mail or, if available, by
electronic means to the personal
representative. It ends at midnight on
the fifteenth day. The period includes
weekends and holidays.

(e) Hearing. The purpose of the
hearing is to allow the personal
representative to present additional
information regarding whether the
decedent committed a Federal capital
crime or a State capital crime. In lieu of
making a personal appearance at the
hearing, the personal representative may
submit relevant documents for
consideration.

(1) If a hearing is requested, the Army
General Counsel or his or her designee
shall conduct the hearing.

(2) The hearing shall be conducted in
an informal manner.

(3) The rules of evidence shall not
apply.
(4) The personal representative and
witnesses may appear, at no expense to
the Government, and shall, in the
discretion of the Army General Counsel
or his or her designee, testify under
oath. Oaths must be administered by a
person who possesses the legal
authority to administer oaths.

(5) The Army General Counsel or
designee shall consider any and all
relevant information obtained.

(6) The hearing shall be appropriately
recorded. Upon request, a copy of the
record shall be provided to the personal
representative.

(f) Final determination. After
considering the opinion of the Army
General Counsel or his or her designee,
and any additional information
submitted by the personal
representative, the Secretary of the
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Army or his or her designee shall
determine the decedent’s eligibility for
interment, inurnment, or
memorialization. This determination is
final and not appealable.

(1) The determination shall be based
on evidence that supports or
undermines a conclusion that the
decedent’s actions satisfied the elements
of the crime as established by the law
of the jurisdiction in which the
decedent would have been prosecuted.

(2) If an affirmative defense is offered
by the decedent’s personal
representative, a determination as to
whether the defense was met shall be
made according to the law of the
jurisdiction in which the decedent
would have been prosecuted.

(3) Mitigating evidence shall not be
considered.

(4) The opinion of the local, State, or
Federal prosecutor as to whether he or
she would have brought charges against
the decedent had the decedent been
available is relevant but not binding and
shall be given no more weight than
other facts presented.

(g) Notice of decision. The Executive
Director shall provide written
notification of the Secretary’s decision
to the personal representative.

§553.22 Exceptions to policies for
interment, inurnment, or memorialization at
Arlington National Cemetery.

(a) As a national military cemetery,
eligibility standards for interment,
inurnment, or memorialization are
based on honorable military service.
Exceptions to the eligibility standards
for new graves are rarely granted. When
granted, exceptions are for those
persons who have made significant
contributions that directly and
substantially benefited the U.S. military.

(b) Requests for an exception to the
interment or inurnment eligibility
policies shall be considered only after
the individual’s death.

(c) Requests for an exception to the
interment or inurnment eligibility
policies shall be submitted to the
Executive Director and shall include
any documents required by the
Executive Director.

(d) The primary next of kin is
responsible for providing and certifying
the authenticity of all documents and
swearing to the accuracy of the
accounting provided to support the
request for exception to the interment or
inurnment eligibility policies.

(e) Disapproved requests will be
reconsidered only when the personal
representative or next of kin submits
new and substantive information not
previously considered by the Secretary
of the Army. Requests for

reconsideration shall be submitted
directly to the Executive Director.
Requests for reconsideration not
supported by new and substantive
information will be denied by the
Executive Director after review and
advice from the Army General Counsel
or his or her designee. The Executive
Director shall notify the personal
representative or next of kin of the
decision of the reconsideration. The
decision by the Secretary of the Army or
the Executive Director, as the case may
be, is final and not appealable.

(f) Under no circumstances, will
exceptions to policies be considered or
granted for those individuals prohibited
from interment by virtue of § 553.20 or
§553.21.

§553.23 Placement of cremated remains at
Army National Military Cemeteries.

All cremated remains shall be interred
or inurned. The scattering of cremated
remains and the burial of symbolic
containers are prohibited in Army
National Military Cemeteries.

§553.24 Subsequently recovered remains.

Subsequently recovered identified
remains of a decedent shall be reunited
in one gravesite or urn, or as part of a
group burial either in an Army National
Military Cemetery or other cemetery.
Subsequently recovered identified
remains may also be interred in the
Arlington National Cemetery Tomb of
Remembrance. Unidentified remains
(which may or may not be comingled)
may also be interred in the Arlington
National Cemetery Tomb of
Remembrance.

§553.25 Disinterments and disinurnments
of remains.

(a) Interments and inurnments in
Army National Military Cemeteries are
considered permanent.

(b) Requests for disinterment or
disinurnment of individually buried or
inurned remains are considered requests
for exceptions to this policy, and must
be addressed to the Executive Director
for decision. The request must include:

(1) A full statement of the reasons for
the disinterment or disinurnment of the
remains from the personal
representative or primary next of kin
who directed the original interment or
inurnment if still living, or if not, the
current personal representative or
primary next of kin;

(2) A notarized statement from each
living close relative of the decedent that
he or she does not object to the
proposed disinterment or disinurnment;
and

(3) A notarized statement by a person
who has personal knowledge of the

decedent’s relatives stating that the
persons giving statements comprise all
of the decedent’s living close relatives.

(4) An appropriate funding source for
the disinterment or disinurnment, as
disinterments and disinurnments of
individually buried or inurned remains
must be accomplished without expense
to the Government.

(c) The Executive Director shall carry
out disinterments and disinurnments
directed by a court of competent
jurisdiction upon presentation of a
lawful, original court order and after
consulting with the Army General
Counsel or his or her designee.

(d) Remains interred in a group burial
may be disinterred only if, after the
completion of identification processing
of any subsequently recovered remains,
each decedent’s remains have not been
individually identified and it is
determined that available technology is
likely to assist in the identification
process of the previously interred group
remains. Requests for disinterment of
group remains must be addressed to the
Executive Director by the appropriate
Military Department’s Secretary or his
or her designee for decision. The request
must include:

(1) A statement from the Joint
Prisoner of War/Missing in Action
Accounting Command certifying that
subsequent to the interment or
inurnment of the decedents, remains
have been recovered from the site of the
casualty incident, and that the remains
of each individual U.S. citizen, legal
resident, or former service member have
not been previously identified from
either the remains originally recovered
or from the subsequently recovered
portions.

(2) Sufficient circumstantial and
anatomical evidence from the Joint
Prisoner of War/Missing in Action
Accounting Command, which when
combined with contemporary forensic
or other scientific techniques, would
lead to a high probability of individual
identification of the interred group
remains.

(3) Copies of the Military
Department’s notification to all the
living close relatives of the decedents
advising them of the proposed
disinterment.

(4) A time period identified by the
Joint Prisoner of War/Missing in Action
Accounting Command during which it
proposes to perform forensic or
scientific techniques for individual
identification processing.

(5) An anticipated time period as to
when the Joint Prisoner of War/Missing
in Action Accounting Command will
return any unidentified remains to
Arlington National Cemetery or will
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notify the cemetery that individual
identifications of the group remains are
complete and no remains will be
returned.

(e) Disinterment or disinurnment is
not permitted for the sole purpose of
splitting remains or permanently
keeping any portion of the remains in a
location other than Arlington National
Cemetery.

(f) Disinterment of previously
designated group remains for the sole
purpose of individually segregating the
group remains is not permitted unless
the requirements of paragraph (d) of this
section are met.

§553.26 Design of Government-furnished
headstones, niche covers, and memorial
markers.

(a) Headstones and memorial markers
shall be white marble in an upright slab
design. Flat-type granite markers may be
used, at the Executive Director’s
discretion, when the terrain or other
obstruction precludes use of an upright
marble headstone or memorial marker.

(b) Niche covers shall be white
marble.

(c) The Executive Director shall
approve the design of headstones and
memorial markers erected for group
burials, consistent with the policies of
the Secretary of Veterans Affairs.

§553.27 Inscriptions on Government-
furnished headstones, niche covers, and
memorial markers.

(a) Inscriptions on Government-
furnished headstones, niche covers, and
memorial markers will be made
according to the policies and
specifications of the Secretary of the
Army, consistent with the policies of
the Secretary of Veterans Affairs.

(b) No grades, titles, or ranks other
than military grades granted pursuant to
title 10, United States Code, will be
engraved on Government-furnished
headstones, niche covers, and memorial
markers. Honorary grades, titles, or
ranks granted by States, governors, and
others shall not be inscribed on
headstones, niche covers, or memorial
markers.

(c) Memorial markers must include
the words “In Memory of” preceding
the inscription.

(d) The words “In Memory of” shall
not precede the inscription of a
decedent whose remains are interred or
inurned.

§553.28 Private headstones and markers.
(a) Construction and installation of
private headstones and markers in lieu

of Government-furnished headstones
and markers is permitted only in
sections of Army National Military
Cemeteries in which private memorials

and markers were authorized as of
January 1, 1947. These headstones or
markers must be of simple design,
dignified, and appropriate for a military
cemetery as determined by the
Executive Director.

(b) The design and inscription of a
private headstone or marker must be
approved by the Executive Director
prior to its construction and placement.
All private headstones and markers will
be designed to conform to the
dimensions and profiles specified by the
Executive Director and will be inscribed
with the location of the gravesite.

(c) Placement of a private headstone
or marker is conditional upon the
primary next of kin agreeing in writing
to maintain it in a manner acceptable to
the Government. Should the headstone
or marker become unserviceable at any
time and the primary next of kin fail to
repair or replace it, or if the marker is
not updated to reflect all persons buried
in that gravesite within 6 months of the
most recent burial, the Executive
Director reserves the right to remove
and dispose of the headstone or marker
and replace it with a standard,
Government-furnished headstone or
marker.

(d) The construction of a headstone or
marker to span two gravesites will be
permitted only in those sections in
which headstones and markers are
presently spanning two gravesites and
only with the express understanding
that in the event both gravesites are not
utilized for burials, the headstone or
marker will be relocated to the center of
the occupied gravesite, if possible. Such
relocation must be accomplished at no
expense to the Government. The
Executive Director reserves the right to
remove and dispose of the headstone or
marker and to mark the gravesite with
a Government-furnished headstone or
marker if the personal representative or
primary next of kin fails to relocate the
headstone or marker as requested by the
Executive Director.

(e) Separate headstones or markers
may be constructed on a lot (two
gravesites) for a service member and
spouse, provided that each headstone or
marker is set at the head of the gravesite
after interment has been made.

(f) At the time a headstone or marker
is purchased, arrangements must be
made with an appropriate commercial
firm to ensure that additional
inscriptions will be promptly inscribed
following each succeeding interment in
the gravesite. Foot markers must be
authorized by the Executive Director
and may only be authorized when there
is no available space for an inscription
on the front or rear of a private
headstone.

(g) Except as may be authorized for
marking group burials, ledger
monuments of freestanding cross
design, narrow shafts, and mausoleums
are prohibited.

§553.29 Permission to construct private
headstones and markers.

(a) Headstone firms must receive
permission from the Executive Director
to construct a private headstone or
marker for use in Army National
Military Cemeteries or to add an
inscription to an existing headstone or
marker in an Army National Military
Cemetery.

(b) Requests for permission must be
submitted to the Executive Director and
must include:

(1) Written consent from the personal
representative or primary next of kin;

(2) Contact information for both the
personal representative or primary next
of kin and the headstone firm; and

(3) A scale drawing (no less than 1:12)
showing all dimensions, or a
reproduction showing detailed
specifications of design and proposed
construction material, finishing,
carving, lettering, exact inscription to
appear on the headstone or marker, and
a trademark or copyright designation.

(c) The Army does not endorse
headstone firms but grants permission
for the construction of headstones or
markers in individual cases.

(d) When using sandblast equipment
to add an inscription to an existing
headstone or marker, headstone firms
shall restore the surrounding grounds in
a timely manner as determined by the
Executive Director to the condition of
the grounds before work began and at no
expense to the Government.

§553.30 Inscriptions on private
headstones and markers.

An appropriate inscription for the
decedent will be placed on the
headstone or marker in accordance with
the dimensions of the stone and
arranged in such a manner as to
enhance the appearance of the stone.
Additional inscriptions may be
inscribed following each succeeding
interment in the gravesite. All
inscriptions will be in accordance with
policies established by the Executive
Director.

§553.31 Memorial and commemorative
monuments (other than private headstones
or markers).

The placement of memorials or
commemorative monuments in
Arlington National Cemetery will be
carried out in accordance with 38 U.S.C.
2409(b).
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§553.32 Conduct of memorial services
and ceremonies.

(a) The Executive Director shall
ensure the sanctity of public and private
memorial and ceremonial events.

(b) All memorial services and
ceremonies within Army National
Military Cemeteries, other than official
ceremonies, shall be purely memorial in
purpose and may be dedicated only to:

(1) The memory of all those interred,
inurned, or memorialized in Army
National Military Cemeteries;

(2) The memory of all those who died
in the military service of the United
States while serving during a particular
conflict or while serving in a particular
military unit or units; or

(3) The memory of the individual or
individuals to be interred, inurned, or
memorialized at the particular site at
which the service or ceremony is held.

(c) Memorial services and ceremonies
at Army National Military Cemeteries
will not include partisan political
activities.

(d) Private memorial services may be
closed to the media and public as
determined by the decedent’s primary
next of kin.

(e) Public memorial services and
public wreath-laying ceremonies shall
be open to all members of the public to
observe.

§553.33 Visitors rules for Army National
Military Cemeteries.

(a) Visiting hours. Visiting hours shall
be established by the Executive Director
and posted in conspicuous places. No
visitor is permitted to enter or remain in
an Army National Military Cemetery
outside the established visiting hours.

(b) Destruction or removal of property.
No person shall destroy, damage,
mutilate, alter, or remove any
monument, gravestone, niche cover,
structure, tree, shrub, plant, or other
property located within an Army
National Military Cemetery.

(c) Conduct within Army National
Military Cemeteries. Army National
Military Cemeteries are a national
shrine to the honored dead of the
Armed Forces, and certain acts and
activities, which may be appropriate
elsewhere, are not appropriate in Army
National Military Cemeteries. All
visitors, including persons attending or
taking part in memorial services and
ceremonies, shall observe proper
standards of decorum and decency
while in an Army National Military
Cemetery. Specifically, no person shall:

(1) Conduct any memorial service or
ceremony within an Army National
Military Cemetery without the prior
approval of the Executive Director.

(2) Engage in demonstrations
prohibited by 38 U.S.C. 2413.

(3) Engage in any orations, speeches,
or similar conduct to assembled groups
of people, unless such actions are part
of a memorial service or ceremony
authorized by the Executive Director.

(4) Display any placards, banners,
flags, or similar devices within an Army
National Military Cemetery, unless first
approved by the Executive Director for
use in an authorized memorial service
or ceremony. This rule does not apply
to clothing worn by visitors.

(5) Distribute any handbill, pamphlet,
leaflet, or other written or printed
matter within an Army National
Military Cemetery, except a program
approved by the Executive Director to
be provided to attendees of an
authorized memorial service or
ceremony.

(6) Bring a dog, cat, or other animal
(other than a service animal or military
working dog) within an Army National
Military Cemetery. This prohibition
does not apply to persons living in
quarters located on the grounds of the
Army National Military Cemeteries.

(7) Use the cemetery grounds for
recreational activities (e.g., physical
exercise, running, jogging, sports, or
picnics).

(8) Ride a bicycle or similar
conveyance in an Army National
Military Cemetery, except with a proper
pass issued by the Executive Director to
visit a gravesite or niche. An individual
visiting a relative’s gravesite or niche
may be issued a temporary pass by the
Executive Director to proceed directly to
and from the gravesite or niche on a
bicycle or similar vehicle or
conveyance.

(9) Operate a musical instrument, a
loudspeaker, or an audio device without
a headset within an Army National
Military Cemetery.

(10) Drive any motor vehicle within
an Army National Military Cemetery in
excess of the posted speed limit.

(11) Park any motor vehicle in any
area of an Army National Military
Cemetery designated as a no-parking
area.

(12) Leave any vehicle in the
Arlington National Cemetery Visitors’
Center parking area or Soldiers’ and
Airmen’s Home National Cemetery
visitors’ parking area more than thirty
minutes outside of established visiting
hours or anywhere else in an Army
National Military Cemetery outside of
established visiting hours.

(13) Consume or serve alcoholic
beverages without prior written
permission from the Executive Director.

(14) Possess firearms without prior
written permission from the Executive
Director. This prohibition does not
apply to law enforcement and military

personnel in the performance of their
official duties. In accordance with
locally established policy, military and
law enforcement personnel may be
required to obtain advance permission
from the Executive Director of the Army
National Military Cemeteries prior to
possessing firearms on the property of
an Army National Military Cemetery.

(15) Deposit or throw litter or trash on
the grounds of the Army National
Military Cemeteries.

(16) Engage in any disrespectful or
disorderly conduct within an Army
National Military Cemetery.

(d) Vehicular traffic. All visitors,
including persons attending or taking
part in memorial services and
ceremonies, will observe the following
rules concerning motor vehicle traffic
within Arlington National Cemetery:

(1) Visitors arriving by car and not
entitled to a vehicle pass pursuant to
paragraph (d)(2) of this section are
required to park their vehicles in the
Visitors’ Center parking area or at a
location outside of the cemetery.

(2) Only the following categories of
vehicles may be permitted access to
Arlington National Cemetery roadways
and issued a permanent or temporary
pass from the Executive Director:

(i) Official Government vehicles being
used on official Government business.

(ii) Vehicles carrying persons on
official Cemetery business.

(iii) Vehicles forming part of an
authorized funeral procession and
authorized to be part of that procession.

(iv) Vehicles carrying persons visiting
the Arlington National Cemetery
gravesites, niches, or memorial areas of
relatives or loved ones interred,
inurned, or memorialized within
Arlington National Cemetery.

(v) Arlington National Cemetery and
National Park Service maintenance
vehicles.

(vi) Vehicles of contractors who are
authorized to perform work within
Arlington National Cemetery.

(vii) Concessionaire tour buses
authorized by the Executive Director to
operate in Arlington National Cemetery.

(viii) Vehicles of employees of ANMC
as authorized by the Executive Director.

§553.34 Soliciting and vending.

The display or distribution of
commercial advertising to or solicitation
of business from the public is strictly
prohibited within an Army National
Military Cemetery, except as authorized
by the Executive Director.

§553.35 Media.

All officials and staff of the media are
subject to the Visitors Rules enumerated
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in §553.33 and shall comply with the
Department of the Army’s media policy.
[FR Doc. 2016—23087 Filed 9-23—-16; 8:45 am|
BILLING CODE 5001-03-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2016-0894]

Drawbridge Operation Regulation;
Sacramento River, Sacramento, CA

AGENCY: Coast Guard, DHS.

ACTION: Notice of deviation from
drawbridge regulation.

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating
schedule that governs the Tower
Drawbridge across the Sacramento
River, mile 59.0, at Sacramento, CA. The
deviation is necessary to allow the
community to participate in the Juvenile
Diabetes Research Foundation (JDRF)
One Walk event. This deviation allows
the bridge to remain in the closed-to-
navigation position during the deviation
period.

DATES: This deviation is effective from
10 a.m. to 11 a.m. on October 2, 2016.

ADDRESSES: The docket for this
deviation, [USCG-2016-0894], is
available at http://www.regulations.gov.
Type the docket number in the
“SEARCH” box and click “SEARCH”.
Click on Open Docket Folder on the line
associated with this deviation.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
deviation, call or email David H.
Sulouff, Chief, Bridge Section, Eleventh
Coast Guard District; telephone 510—
437-3516, email David.H.Sulouff@
uscg.mil.

SUPPLEMENTARY INFORMATION: California
Department of Transportation has
requested a temporary change to the
operation of the Tower Drawbridge,
mile 59.0, over Sacramento River, at
Sacramento, CA. The vertical lift bridge
navigation span provides a vertical
clearance of 30 feet above Mean High
Water in the closed-to-navigation
position. The draw operates as required
by 33 CFR 117.189(a). Navigation on the
waterway is commercial and
recreational.

The drawspan will be secured in the
closed-to-navigation position from 10
a.m. to 11 a.m. on October 2, 20186, to
allow the community to participate in
the JDRF One Walk event. This

temporary deviation has been
coordinated with the waterway users.
No objections to the proposed
temporary deviation were raised.

Vessels able to pass through the
bridge in the closed position may do so
at anytime. The bridge will not be able
to open for emergencies and there is no
immediate alternate route for vessels to
pass. The Coast Guard will also inform
the users of the waterway through our
Local and Broadcast Notices to Mariners
of the change in operating schedule for
the bridge so that vessel operators can
arrange their transits to minimize any
impact caused by the temporary
deviation.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the effective period of this
temporary deviation. This deviation
from the operating regulations is
authorized under 33 CFR 117.35.

Dated: September 21, 2016.
D.H. Sulouff,

District Bridge Chief, Eleventh Coast Guard
District.

[FR Doc. 2016-23211 Filed 9-23-16; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 117

[Docket No. USCG-2016-0892]

Drawbridge Operation Regulation;
Rancocas Creek, Burlington, NJ
AGENCY: Coast Guard, DHS.

ACTION: Notice of deviation from
drawbridge regulations.

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating
schedule that governs the Riverside-
Delanco/S.R. 543 Bridge across the
Rancocas Creek, mile 1.3, at Burlington,
NJ. The deviation is necessary to
facilitate repairs to the bridge fender
system. This deviation allows the bridge
to remain in the closed-to-navigation
position.

DATES: The deviation is effective from 7
a.m. on Monday, October 3, 2016, to
3:30 p.m. on Monday, October 31, 2016.
ADDRESSES: The docket for this
deviation, [USCG-2016—-0892] is
available at http://www.regulations.gov.
Type the docket number in the
“SEARCH” box and click “SEARCH”.
Click on Open Docket Folder on the line
associated with this deviation.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
deviation, call or email Mr. Mickey
Sanders, Bridge Administration Branch
Fifth District, Coast Guard, telephone
757-398-6587, email
Mickey.D.Sanders2@uscg.mil.

SUPPLEMENTARY INFORMATION: The
Burlington County Bridge Commission,
who owns and operates the Riverside-
Delanco/S.R. 543 Bridge, across the
Rancocas Creek, mile 1.3, at Burlington,
NJ, has requested a temporary deviation
from the current operating regulations
set out in 33 CFR 117.745, to repair the
bridge fender system.

Under this temporary deviation, the
bridge will remain in the closed-to-
navigation position and will open on
signal, if at least one hour notice is
given, Monday through Friday, from 7
a.m. to 3:30 p.m., from October 3, 2016,
through October 31, 2016. At all other
times the bridge will operate per 33 CFR
117.745(b). The bridge is a swing bridge
and has a vertical clearance in the
closed-to-navigation position of 4 feet
above mean high water.

Rancocas Creek is mostly used by
recreational vessels. The Coast Guard
has carefully considered the nature and
volume of vessel traffic on the waterway
in publishing this temporary deviation.

Vessels able to pass through the
bridge in the closed position may do so
at any time. The bridge will be able to
open for emergencies and there is no
immediate alternate route for vessels
unable to pass through the bridge in the
closed position. The Coast Guard will
also inform the users of the waterway
through our Local Notice and Broadcast
Notices to Mariners of the change in
operating schedule for the bridge so that
vessel operators can arrange their
transits to minimize any impact caused
by the temporary deviation.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the effective period of this
temporary deviation. This deviation
from the operating regulations is
authorized under 33 CFR 117.35.

Dated: September 21, 2016.
Hal R. Pitts,

Bridge Program Manager, Fifth Coast Guard
District.

[FR Doc. 2016—23090 Filed 9-23—16; 8:45 am]
BILLING CODE 9110-04-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2016-0885]
RIN 1625-AA00

Safety Zone; Arkansas River, Little
Rock, AR

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
all waters of the Arkansas River
beginning at mile marker 118.6 and
ending at mile marker 119.6. The safety
zone is necessary to protect persons,
property, and infrastructure from
potential damage and safety hazards
associated with the demolition of the
Broadway Bridge. This rulemaking
would impose a speed restriction and
prohibit persons and vessels from
entering the safety zone area during
certain operations unless authorized by
the Captain of the Port Memphis or a
designated representative.

DATES: This rule is effective from 7 a.m.
on October 1, 2016 through 10 p.m. on
November 1, 2016.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type USCG-2016—
0885 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Petty Officer Todd Manow, Sector
Lower Mississippi River Prevention
Department, U.S. Coast Guard;
telephone 901-521-4813, email
Todd.M.Manow@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

COTP Captain of the Port

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision

authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule. Although the
Coast Guard received initial notification
of this planned bridge demolition in
February of the previous year, the dates
of each phase of demolition were not
finalized and submitted until August 29,
2016. Immediate action is needed to
respond to potential safety hazards
related to a bridge demolition on or over
this navigable waterway. It is
impracticable and contrary to the public
interest to publish an NPRM because we
must establish this safety zone by
October 1, 2016.

We are issuing this rule, and under 5
U.S.C. 553(d)(3), the Coast Guard finds
that good cause exists for making it
effective less than 30 days after
publication in the Federal Register.
Delaying the effective date of this rule
would be contrary to public interest
because immediate action is needed to
respond to the potential safety hazards
associated with demolition of the
Broadway Bridge.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 33 U.S.C. 1231. The
COTP has determined that potential
hazards associated with a bridge
demolition starting October 1, 2016 will
be a safety concern for anyone desiring
to transit this section of the Arkansas
River. This rule is needed to protect
personnel, vessels, and infrastructure in
the navigable waters within the safety
zone while bridge demolition is
occurring.

IV. Discussion of the Rule

This rule establishes a safety zone
from 7 a.m. on October 1, 2016 through
10 p.m. on November 1, 2016. The
safety zone will cover all navigable
waters within one half mile on either
side of the Broadway Bridge. Vessels
will be prohibited from entering the
safety zone from 30 minutes prior to,
until 30 minutes after, any blasting or
large-scale removal operation that takes
place on the Broadway Bridge;
designated representatives will be on-
scene to stop or reroute traffic during
these evolutions. No vessel or person
will be permitted to enter the safety
zone without obtaining permission from
the COTP or a designated
representative. During the entire
effective period of this safety zone,

regardless of operations, all vessel traffic
will be required to maintain slowest
speeds for safe navigation; marker buoys
will be placed informing waterway
users of a no-wake zone. This safety
zone is intended to protect personnel,
vessels, and infrastructure in these
navigable waters while the bridge is
being demolished.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This rule has not been
designated a “significant regulatory
action,” under Executive Order 12866.
Accordingly, it has not been reviewed
by the Office of Management and
Budget.

This regulatory action determination
is based on the size and location of the
safety zone, a one-mile section of the
Arkansas River in the vicinity of Little
Rock, AR. Although in effect from
October 1, 2016 until November 1, 2016,
traffic will only be excluded from this
safety zone from 30 minutes before until
30 minutes after any blasting or large-
scale removal operation that takes place
on the Broadway Bridge. During periods
of non-exclusion, vessel traffic will be
allowed to transit at slowest speeds for
safe navigation through this safety zone.
Moreover, the Coast Guard will issue
Broadcast Notice to Mariners via VHF—
FM marine channel 16 about the zone
and the rule allows vessels to seek
permission to enter the zone.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
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605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the

Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such expenditure, we
do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a
month-long safety zone limiting vessel
speed and intermittently prohibiting
entry into a one-mile area of the
Arkansas River adjacent to the
Broadway Bridge during demolition
operations. It is categorically excluded
from further review under paragraph
34(g) of Figure 2—1 of the Commandant
Instruction. An environmental analysis
checklist supporting this determination
and a Categorical Exclusion
Determination are available in the
docket where indicated under
ADDRESSES. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this rule.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Temporary § 165.35T08—-0885 is
added to read as follows:

§ 165.35T08-0885 Safety Zone; Arkansas
River; Little Rock, AR.

(a) Location. All waters of the
Arkansas River beginning at mile
marker 118.6 and ending at mile marker
119.6 in the vicinity of Little Rock, AR.

(b) Periods of enforcement. This
temporary safety zone will be enforced
from 7 a.m. on October 1, 2016 through
10 p.m. on November 1, 2016.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into this area during
blasting or large-scale removal
operations is prohibited unless
authorized by the COTP or a designated
representative. All persons and vessels
permitted to deviate from the safety
zone requirements, as well as enter the
restricted area must transit at the
slowest safe speed and comply with all
lawful directions issued by the COTP or
a designated representative.

(2) Buoys marked “No-Wake” will be
placed along the navigation channel
while this safety zone is in effect.

(3) Persons or vessels requiring entry
into or passage through this safety zone
during prohibited entry periods must
request permission from the COTP or a
designated representative. They may be
contacted on VHF Channel 16 or at 1—
800-777-2784.

(4) A “designated representative’ of
the COTP is any Coast Guard
commissioned, warrant, or petty officer,
or a Federal, State, or local law
enforcement officer designated by the
COTP to act on his behalf.

(d) Informational broadcasts. The
COTP Memphis or a designated
representative will inform the public
through broadcast notices to mariners of
the enforcement period for the safety
zone, as well as any changes in the dates
and times of enforcement.
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Dated: September 20, 2016.
J.L. Adams,

Lieutenant Commander, U.S. Coast Guard,
Acting Captain of the Port, Memphis,
Tennessee.

[FR Doc. 2016-23122 Filed 9-23-16; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF AGRICULTURE

Forest Service

36 CFR Part 223
RIN 0596—-ADO00
Sale and Disposal of National Forest

System Timber; Forest Products for
Traditional and Cultural Purposes

AGENCY: Forest Service, USDA.
ACTION: Final rule.

SUMMARY: The USDA Forest Service is
implementing regulations under the
Food, Conservation, and Energy Act of
2008 (hereinafter the “2008 Farm Bill”).
This rule provides for the provision of
trees, portions of trees, or forest
products from National Forest System
lands, free of charge, to federally
recognized Indian tribes (Indian tribes)
for traditional and cultural purposes.
This rule implements section 8105 of
the 2008 Farm Bill.

DATES: This rule is effective October 26,
2016.

ADDRESSES: Information on this final
rule may be obtained via written request
addressed to Director, Forest
Management Staff, USDA Forest
Service, Mail Stop 1103, 1400
Independence Avenue SW.,
Washington, DC 20250 or by email to
FarmBillForestProductsRule@fs.fed.us.
The public may inspect comments
previously received at the Office of the
Director, Forest Management Staff,
Sidney Yates Building, Third Floor SW
Wing, 201 14th Street SW., Washington,
DC or via the world wide web/Internet
at http://www.fs.fed.us/
forestmanagement/traditional cultural/
index.shtml. Visitors are encouraged to
call ahead to 202-205-1766 to facilitate
entry to the building.

FOR FURTHER INFORMATION CONTACT: Joe
Reddan, Assistant Director, Forest
Products, 202-557-6591 or Sharon
Nygaard-Scott, Forest Service, Forest
Management Staff, 202—-205-1766,
during normal business hours.
Individuals who use telecommunication
devices for the deaf (TDD) may call the
Federal Information Relay Service
(FIRS) at 1-800—-877—8339 between 8
a.m. and 8 p.m., Eastern Standard Time,
Monday through Friday.

SUPPLEMENTARY INFORMATION:

I. Background

The Forest Service is issuing this final
rule to implement section 8105 of the
2008 Farm Bill (section 8105). Section
8105 has also been codified in Title 25
of the U.S. Code, chapter 32 A—Cultural
and Heritage Cooperation Authority (25
U.S.C. 3055—Forest Products for
Traditional and Cultural Purposes).
Subject to certain statutory limitations,
section 8105 allows the Secretary of
Agriculture to provide Indian tribes
with trees, portions of trees, or forest
products for traditional and cultural
purposes. In this preamble to the final
rule, the term “forest products” is used
as a shorthand for “trees, portions of
trees, or forest products”. Specifically,
section 8105(a) provides that the
Secretary may provide free of charge to
Indian tribes any trees, portions of trees,
or forest products from National Forest
System land for traditional and cultural
purposes.

However, pursuant to section 8105(b),
Indian tribes are prohibited from using
any trees, portions of trees, or forest
products provided under section
8105(a) for commercial purposes. While
the 2008 Farm Bill does not define
commercial purposes, it does define
Indian tribe and traditional and cultural
purpose. Section 8102(5) defines Indian
tribe as any Indian or Alaska Native
tribe, band, nation, pueblo, village, or
other community the name of which is
included on a list published by the
Secretary of the Interior pursuant to
section 104 of the Federally Recognized
Indian Tribe List Act of 1994 (25 U.S.C.
479a-1). In addition, per section
8102(9), traditional and cultural
purpose, with respect to a definable use,
area, or practice, means that the use,
area, or practice is identified by an
Indian tribe as traditional or cultural
because of the long-established
significance or ceremonial nature of the
use, area, or practice to the Indian tribe.

On December 2, 2009, the Forest
Service published an Interim Directive
(ID) to the Forest Service Handbook
(FSH) 2409.18 to implement section
8105 of the 2008 Farm Bill. The ID was
reissued, without change, four times
(effective March 8, 2011 (ID 2409.18—
2011-1), June 7, 2012 (ID 2409.18—
2012-2), December 6, 2013 (ID 2409.18—
2013-3), and May 14, 2015 (ID 2409.18—
2015-1), and remains in effect until
November 14, 2016. This final rule will
replace the Interim Directive, which
will be entered in FSH 2409.18, chapter
80, section 82.5.

The proposed rule was published in
the Federal Register on July 31, 2014
(79 FR 44327), and a comment period

ensued over a period of 60 days. The
Forest Service received 12 written
comments through 10 letters, and all
were considered in the development of
this final rule.

This rule establishes Forest Service
policy for providing Indian tribes with
trees, portions of trees, or forest
products for traditional and cultural
purposes. Based on the comments
received on the ID during formal
government-to-government
consultation, and those received during
the proposed rulemaking, as well as the
Agency’s experience using the ID to
implement section 8105 over the last 7
years, the Agency is now publishing this
final rule.

This final rule adds § 223.15 to 36
CFR part 223, subpart A. Section
223.15(a) authorizes Regional Foresters
or designated Forest Officers to provide
trees, portions of trees, or forest
products to Indian tribes free of charge
for traditional and cultural purposes.
Section 223.15(b) restates the 2008 Farm
Bill’s statutory definitions of “Indian
tribe” and “traditional and cultural
purpose,” and includes the Forest
Services’ regulatory definition of “tribal
officials.”

Sections 223.15(c) and (d) describe
who can request trees, portions of trees,
or forest products for traditional and
cultural purposes, and where those
requests should be directed. Tribal
officials should submit requests for
trees, portions of trees, or forest
products to their local Forest Service
District Ranger’s office for routing to the
appropriate designated authority. In
addition, tribal officials are encouraged
to explain their requests to the Regional
Forester or designated Forest Officer,
and if necessary, how the request fits a
traditional and cultural purpose.

A designated Forest Officer is an
individual whom the Regional Forester
has granted written authority to provide
products under § 223.15. Currently,
there is no limitation on the number of
requests or authorizations per unit of a
forest product or the number of requests
or authorizations per Indian tribe. There
is currently no limitation on the amount
of trees, portions of trees, or forest
products that can be requested at any
one time. However, Forest Officers
cannot grant materials in excess of the
value limitations at § 223.15(e) in any
given fiscal year.

Section 223.15(f) explains that the
Forest Service may condition or deny
requests for trees, portions of trees, or
forest products under § 223.15. Finally,
§ 223.15(g) provides that all decisions
made under § 223.15 must comply with
the National Forest Management Act,
relevant land management plans, the
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National Environmental Policy Act, the
Endangered Species Act, and all other
applicable laws and regulations, and are
subject to tribal treaty and other
reserved rights and the savings
provisions of the Cultural and Heritage
Cooperation Authority (25 U.S.C.
8107(b)). The Forest Service will do its
best to process requests received in a
reasonable period of time, in light of
these statutory and regulatory
requirements.

II. Formal Government-to-Government
Consultation

After issuance of the December 2,
2009, Interim Directive (ID 2409.18—
2009-2), the Forest Service formally
entered into consultation with Indian
tribes, with the Regional Foresters
extending invitations to Indian tribes by
May 1, 2010. This consultation was
conducted under Executive Order (EO)
13175, Consultation and Coordination
with Indian Tribal Governments. Indian
tribes were provided the ID to FSH
2409.18, and were invited to consult on
proposed changes to 36 CFR part 223.
Government-to-government consultation
occurred over a period of at least 120
days, through September 1, 2010.

Regional Foresters were directed to
invite all federally recognized Indian
tribes in their Region to consult. In
addition, they were directed to invite
any federally recognized Indian tribes
who have expressed a historical
connection to National Forest System
lands in their Region, even if they no
longer reside there. To make the
consultation more effective, the Forest
Service provided Indian tribes with a
question and answer document
describing the Interim Directive and
Forest Services’ intent to implement
section 8105 of the 2008 Farm Bill
through proposed changes to 36 CFR
part 223. Recommendations from the
Indian tribes have been incorporated, as
appropriate, into this final rule.

III. Summary of Comments and
Responses

The Forest Service received 12
comments in response to the proposed
rule, several of which were similar in
scope and nature. A summary of the
comments and the Agency’s responses
and actions taken to the comments
follow.

Savings Provisions comment: Three
commenters expressed concern that the
proposed rule did not incorporate the
savings provisions at 25 U.S.C. 3057(b),
which protect existing tribal treaty and
other reserved rights, as well as
agreements between the Forest Service
and an Indian tribe. Section 8105 has
been codified in 25 U.S.C. 3055—Forest

Products for Traditional and Cultural
Purposes. The savings provisions at 25
U.S.C. 3057(b) apply to forest products
for traditional and cultural purposes.
These savings provisions state that:

Nothing in the chapter—

(1) diminishes or expands the trust
responsibility of the United States to
Indian tribes, or any legal obligation or
remedy resulting from that
responsibility;

(2) alters, abridges, repeals, or affects
any valid agreement between the Forest
Service and an Indian tribe;

(3) alters, abridges, diminishes,
repeals, or affects any reserved or other
right of an Indian tribe; or

(4) alters, abridges, diminishes,
repeals, or affects any other valid
existing right relating to National Forest
System land or other public land.

Savings Provisions response: The
Forest Service has revised § 223.15(g) of
the final rule to incorporate the savings
provisions codified at 25 U.S.C. 3057(b).
The revised § 223.15(g) states: All
decisions made under this section must
comply with the National Forest
Management Act, relevant land
management plans, the National
Environmental Policy Act, the
Endangered Species Act, all other
applicable laws and regulations, and are
subject to tribal treaty and other
reserved rights and the savings
provisions of the Cultural and Heritage
Cooperation Authority (25 U.S.C.
3057(b)).

Additionally, the authority citation
under part 223 now includes references
to both 25 U.S.C. 3055 and 3057.

Prioritized Use and Access comment:
One commenter proposed that the
collection of forest products for
traditional and cultural purposes be
prioritized over other uses and that
traditional gathering areas be closed to
other uses. The commenter indicated
that frequently the collection of forest
materials occurs immediately preceding
a traditional or religious ceremony and
requested assurance that access to the
traditional resources be prioritized and
allowed, regardless of the situation or
season.

Prioritized Use and Access response:
Authorized timeframes for gathering,
prioritization over other uses and needs,
and access to specific gathering areas
may vary by request. The Forest Service
is responsible for balancing requests
made under section 8105 of the 2008
Farm Bill with other planned, possible,
and mandated uses in accordance with
its mandate to manage the national
forests for multiple uses (16 U.S.C. 528—
531). This rule provides one path for
collection of forest products, but
prioritization of the various uses and

purposes of forest products and access
to National Forest System lands are
outside the scope of this rule. Instead,
the Forest Service determines how to
balance competing demands for forest
products and land use when revising or
amending land management plans using
the National Forest System Land
Management Planning process (36 CFR
part 219). The planning process requires
responsible officials to actively engage
stakeholders, the public, and federally
recognized Indian tribes using
collaborative processes where feasible
and appropriate (36 CFR 219.4).
Proposed individual actions and
projects subject to the NEPA
requirements also require opportunities
for public participation and comment
(36 CFR 220.4).

Indian tribes are encouraged to
participate in these processes and to
work with and regularly communicate
to local Forest Service Officials the
location of forest products used for
traditional and cultural purposes. Local
Forest Service Officers will then be
aware of potential gathering areas and
times when planning projects to
mitigate potential conflicting activities
and requests. Information regarding the
locations of resources shared with
Forest Service officials are protected
from sharing by the Prohibition on
Disclosure (25 U.S.C. 3056). Assessment
and determination for priority of use
and access to areas will be made at the
Regional, National Forest, or local
Ranger District levels as appropriate
based on local considerations, land
management plans, needs, and
consultation with local Indian tribes.

This rule does not designate gathering
areas. Section 223.15(f) of the rule
authorizes, however, denials of or the
placing of conditions on requests for
access to gather. The reasons for the
denials or conditions include, but are
not limited to:

(1) Protecting public health and
safety;

(2) Preventing interference with
Forest Service and/or commercial
operations;

(3) Complying with Federal and State
laws and regulations;

(4) Ensuring sustainability; or

(5) Otherwise protecting National
Forest System land and resources.

Adoption of Region 5 Policy as the
National Rule comment: One
commenter represents an Indian Tribe
within the State of California that has
been using the existing Region 5
Traditional Gathering Policy. The
Indian tribe is satisfied with the policy
and has recommended that this policy
be used as a model and applied
nationwide. The policy referenced by
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the commenter exists as a Regional
Supplement to the Forest Service
Manual (FS Region 5, FSM 1500, ch.
1560, Amendment No: 1500-2007-1)
which sets out direction on traditional
gathering policy within the Region to
promote consistency between Forest
Service and Bureau of Land
Management in collaboration with local
tribal communities.

Adoption of Region 5 Policy as the
National Rule response: Regional Forest
Service and tribal interests, needs, and
agreements may vary by location,
tradition, culture, and practice. Forest
Service Regions have the opportunity to
supplement this rule, consistent with
the policy established herein, for best
use in their area of administration. The
Region 5 policy was developed through
collaboration and interests specific to
parties in the Region 5 area. Forest
Service Region 9 also has a document
for use that includes considerations and
direction for application within FS
Region 9 (Tribal Relations Strategic
Framework for the Eastern Region,
Northeastern Area State & Private
Forestry, and Northern Research
Station—2015). While the sharing of
direction and guidance on this topic is
appropriate between Regions, the
Regions may implement this rule
through supplements that are consistent
with the rule and that meet the
particular needs of a Region based on
applicable laws, tribal treaty or other
reserved rights, the parties involved,
and other local needs. Any new
supplements must be consistent with
the rule. Any existing Regional
supplements or policies should
continue to be implemented in
accordance with § 223.15(g). The Region
5 Traditional Gathering Policy will not
be adopted as Agency-wide direction in
this rule.

Requests by Individuals comment:
One commenter sought clarification as
to whether this rule allows individual
tribal members to request trees, portions
of trees, or forest products for traditional
and cultural purposes, or whether such
requests must be submitted by tribal
officials. Section 8105 of the 2008 Farm
Bill states, ““the Secretary may provide
free of charge to Indian tribes any trees,
portions of trees, or forest products from
National Forest System land for
traditional and cultural purposes.”
Section 8102 expressly defines the
terms “Indian” and “Indian Tribe”
separately. The term “Indian”
references an individual member of an
Indian tribe. As defined in section 8102,
the term “Indian Tribe” references a
“tribe, band, nation, pueblo, village, or
other community”” which is included on

the Federally Recognized Indian Tribe
List Act of 1994 (25 U.S.C. 479a-1).

Requests by Individuals response: For
purposes of this rule, authorization is
limited to government (Forest Service)-
to-government (Indian tribe), rather than
government-to-individual, provision of
trees, portions of trees, or forest
products. Tribal officials should submit
requests on behalf of the Indian tribe.
Individual members of federally
recognized Indian tribes should
coordinate requests through their tribal
officials. Individual members of
federally recognized Indian tribes may
also use existing provisions at 36 CFR
part 223, subpart A, which authorize
free-use of trees, portions of trees, or
forest products to individuals, subject to
limitations or circumstances as stated in
the regulations.

Scale of detail for requested material
comment: One commenter sought
clarification as to whether requests are
required to include details as to the type
and quantity of material being
requested. The 2008 Farm Bill does not
specify a process for requesting
materials authorized within section
8105.

Scale of detail for requested material
response: It is important that the
requests for trees, portions of trees, and
forest products under this rule be
complete, in order to prevent any
misunderstandings, or delays in
processing, and to provide for efficient
field administration and gathering
under authorized permits. The level of
detail required for requests may vary by
location and type of material due to the
level of sensitivity and abundance of the
item being requested, to insure that
Forest Service Officers can maintain
accountability and sustainable
management of the forest products.
Additionally, tribal officials are
encouraged to explain their requests to
Regional Foresters or designated Forest
Service Officers, and if necessary, how
the request fits a traditional and cultural
purpose. Requests which do not include
sufficient information for a Forest
Service Officer to make an assessment
that the request fits a traditional and
cultural purpose and does not conflict
with existing plans, or maintain
sustainable levels and management of
the material(s) requested, may be
delayed or denied.

Levels for Authorizing Requests
comment: One commenter requested
that the delegations of authority
limitations within the proposed rule (36
CFR 223.15(e)) be removed.

Levels for Authorizing Requests
response: The levels set in the proposed
rule have not been removed or modified
for the final rule. “Limitations” as

specified in this final rule pertain to the
level of delegation authorized for
approving free use requests as specified
in 36 CFR 223.8. The levels proposed in
this rule (§ 223.15) are an increase from
those which apply to other activities
specified in § 223.8. There is no
limitation on the number of requests
that can be made or authorized per
Indian tribe. These levels for delegating
authority of approval for requests made
under this rule are necessary to ensure
consistency with the levels of
accountability assigned to each Forest
Service Officer for management of
National Forest System lands and
resources within their respective areas
of responsibility.

The value limitations do not limit the
amount of trees, portions of trees, or
forest products that Indian tribes may
request through this rule. If an Indian
tribe makes a request that has a higher
value than the maximum which can be
authorized by a local official, then the
request will be forwarded to a Forest
Service Officer who has the authority to
grant the request. Pursuant to this rule,
if the value of the forest products
requested is greater than the value that
may be locally granted, the request will
be forwarded as follows—District
Ranger (value limitation $25,000),
Forest Supervisor, (value limitation
$50,000), and Regional Forester (value
limitation $100,000). Requests that
exceed $100,000 in value will be
reviewed and approved by the Chief of
the Forest Service.

Definition of commercial comment:
One commenter requested clarification
as to the definition for the term
“commercial purposes”. Although the
term ‘“‘commercial purposes’ was used
in the 2008 Farm Bill (section 8105), a
definition of the term was not included
in the definitions at section 8102.

Definition of commercial response: In
consideration of this request for
clarification of the definition of the term
“commercial purposes”, the Agency
reviewed a number of existing
definitions, consulted existing Regional
policy, and considered defining the
term within the final regulatory text.
The Agency has decided, however, not
to define the term “‘commercial
purposes” in this rule for the reasons
discussed herin.

The term ““commercial” is used in
other subparts of 36 CFR part 223
without definition. The need to define
this term, and a definition appropriate
for application and administration, may
vary by location and the accepted
traditional and cultural practices of the
Indian tribe(s) involved. In particular,
Regional Forest Service representatives
expressed concern that defining the
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term in the body of the rule could
preclude varying levels of locally
accepted traditional and cultural
practices. Regional Representatives
requested that we leave a definition of
this term to Regional discretion in order
to best suit the partnerships and
agreements developed in consultation
with Indian tribes and used within the
regions. Regions implementing this rule
under the existing interim directive and
supplemental Regional guidance,
specific for the region, have not
experienced issues to this point
regarding what is or is not deemed
commercial for purposes of this rule.

Based on the lack of a definition for
“commercial purposes” in the 2008
Farm Bill, regular and undefined use of
the term in other Forest Service
documents, and Forest Service Regional
Staff’s request that the term be left
undefined, this final rule does not
include a definition within the
regulatory text.

Traditional barter and trade
comment: One commenter requested
clarification of whether barter and trade
is permitted for materials obtained
through this rule. Specifically, whether
an Indian tribe may barter or trade
materials obtained pursuant to this rule
as a means of recouping the costs an
Indian tribe incurs for planning,
gathering, and processing such
materials.

Traditional barter and trade response:
Barter and trade is not expressly
addressed in the regulatory text for this
rule.

This rule derives from the authority
and prohibitions within section 8105 of
the 2008 Farm Bill. The Forest Service
is authorized to provide trees, portions
of trees, or forest products free-of-charge
from National Forest System land to
Indian tribes for traditional and cultural
purposes, except when those purposes
involve commercial use. According to
the definition in section 8102 of the
2008 Farm Bill, the term ‘“traditional
and cultural purpose,” with respect to a
definable use, area, or practice, means
that the use, area, or practice is
identified by an Indian tribe as
traditional or cultural because of the
long-established significance or
ceremonial nature of the use, area, or
practice to the Indian tribe. Barter and
trade of materials obtained through
requests made under this rule, which
meet the definition for a traditional and
cultural purpose and are not considered
to be commercial, may be acceptable.
Tribal officials are encouraged to
explain their requests to Regional
Foresters or designated Forest Service
Officers and, if necessary, describe how
the request fits a traditional and cultural

purpose. Requests that do not include
enough information for a Forest Service
Officer to make a reasonable assessment
that the request fits a traditional and
cultural purpose and will not be used
for commercial purposes may be denied.

Similar to the term “commercial”, the
need to address barter and trade may
vary by location and the accepted
traditional and cultural practices of the
Indian tribe(s) involved. Regions
implementing this rule under the
existing interim directive and
supplemental Regional guidance,
specific for the region, have not
experienced issues to this point
regarding barter and trade for purposes
of this rule. Authorization of barter and
trade will be left to Regional discretion
in order to best suit the partnerships
and agreements developed in
consultation with Indian tribes and used
within the region. Any forms of barter
and trade which are authorized in
previous agreements, tribal treaty, or
other reserved rights will not be affected
by this rule.

General Comment (1): One
commenter expressed direct support of
the previously proposed rule.

General comment (1) response: This
comment is acknowledged but deemed
outside of the scope of this rule. The
Agency is adopting this rule for the
reasons stated within including the
rule’s consistency with section 8105 and
it meets the Agency’s needs.

General Comment (2): One
commenter offered to share information
regarding an organization that funds
forest associations.

General Comment (2) response: The
comment is is found to be outside the
scope of this rule.

Summary of Additional Changes

Use of the term ‘“noncommercial”’—
No comments were received in response
to the proposed rule’s use of the term
“noncommercial”. However, the term
has been removed from both the title of
section 223.15 as well as from section
223.15(d). Noncommercial was being
used, in the proposed rule, as a
reference to the Farm Bill’s prohibition
on commercial purposes, but, because it
was not used in the Farm Bill, the term
has been removed from this final rule,
to avoid any confusion and for
clarification purposes.

Section 223.15(d)—Although no
comments were received, a minor
change was made to the wording in the
last sentence, in section 223.15(d),
describing how notification should take
place when two or more National
Forests are involved in a single request.
This was done to ensure clarity
regarding the notification requirement.

Regulatory Certifications

Regulatory Impact

This final rule has been reviewed
under U.S. Department of Agriculture
procedures and Executive Order 12866
on Regulatory Planning and Review as
amended by 13422. The Office of
Management and Budget (OMB) has
determined that this is not a significant
rule. This final rule will not have an
annual effect of $100 million or more on
the economy nor adversely affect
productivity, competition, jobs, the
environment, public health or safety,
nor State or local governments. This
final rule will not interfere with an
action taken or planned by another
agency nor raise new legal or policy
issues. Finally, this action will not alter
the budgetary impact of entitlements,
grants, user fees, or loan programs or the
rights and obligations of recipients of
such programs. Accordingly, this final
rule is not subject to OMB review under
Executive Order 12866.

Proper Consideration of Small Entities

This final rule has been considered in
light of Executive Order 13272 regarding
consideration of small entities and the
Small Business Regulatory Enforcement
Act of 1996 (SBREFA), which amended
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.). It has been determined that
this action will not have a significant
economic impact on a substantial
number of small entities as defined by
the Executive Order. The final rule will
have no adverse impact on small
business, small not-for-profit
organizations, or small units of
government.

Environmental Impact

This final rule has no direct or
indirect effect on the environment. The
rules at 36 CFR 220.6(d)(2) exclude from
documentation in an environmental
assessment or impact statement rules,
regulations, or policies to establish
Service-wide administrative procedures,
program processes, or instructions that
do not significantly affect the quality of
the human environment. The
Department’s assessment is that this
final rule falls within this category of
actions, and that no extraordinary
circumstances exist that would require
preparation of an environmental
assessment or environmental impact
statement.

Federalism

The Department has considered this
final rule under the requirements of
Executive Order 13132, Federalism, and
concluded that this action will not have
substantial direct effects on the States,
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on the relationship between the Federal
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, the
Department has determined that no
further assessment of federalism
implications is necessary at this time.

Consultation With Tribal Governments

Pursuant to Executive Order 13175,
Consultation and Coordination with
Indian Tribal Governments, the Forest
Service entered into consultation with
Indian tribes regarding this proposed
rule. Beginning on or before May 1,
2010, Indian tribes were provided with
the Forest Service’s Interim Directive on
section 8105 of the 2008 Farm Bill, and
were invited to consult on changes to 36
CFR part 223. In addition, the Forest
Service provided a question and answer
document related to the Interim
Directive and regulatory actions the
Agency was considering to implement
section 8105. Government-to-
government consultation occurred over
a period of at least 120 days, through
September 1, 2010. The Forest Service
received 88 comments as a result of
consultation, including some received
after September 1; all were considered
in the development of the proposed
rule.

No Takings Implications

This final rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12360, and it has been determined that
this action will not pose the risk of a
taking of private property.

Controlling Paperwork Burdens on the
Public

With this submission, and upon OMB
approval, the addition of the collection
requirements of Rule Identification
Number 0596—AD00, OMB no. 0596—
0233 for federally recognized Indian
tribes wishing to request free use under
the authority of section 8105 of the 2008
Farm Bill are being added to OMB
control number 0596—-0085 Forest
Products Removal Permits and
Contracts.

Title: Sale and Disposal of National
Forest System Timber; Forest Products
for Traditional and Cultural Purposes.

OMB Control Number: 0596—0233.

Abstract: The information collection
associated with the proposed rule Sale
and Disposal of National Forest System
Timber; Forest Products for Traditional
and Cultural Purposes was published in
the Federal Register on July 31, 2014
(79 FR 44327) as OMB control number
05960085 Forest Products Removal
Permits and Contracts, Regulatory

Identification Number 0596—AD00. The
information collection included updates
made to charge permits and contracts as
well as revisions made to accommodate
requests from Indian tribes for free use
under section 8105 of the Food,
Conservation, and Energy Act of 2008
(Pub. L. 110-246, 122 Stat. 1651)
[hereinafter the “2008 Farm Bill”’], per
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.) and
implementing regulations at 5 CFR part
1320. No comments were received
regarding the information collection
during the proposed rule’s 60-day notice
and comment period. However, OMB
has requested the information collection
requirements specific to the 2008 Farm
Bill, be disclosed separately as OMB
0596—0233. Upon review and approval
from OMB, the two information
collections (OMB 0596-0223 and OMB
0596—-0085) will be merged. Therefore,
through this Federal Register notice, the
Agency is providing an opportunity to
comment on the information collection
associated with the final rule during the
30-day period between the publication
date and the effective date of the final
rule.

As stated earlier in this final rule,
section 8105 of the 2008 Farm Bill
provides the Secretary of Agriculture
with discretionary authority to provide
trees, portions of trees, or forest
products to Indian tribes free of charge
for traditional and cultural purposes
provided that the trees, portions of trees,
or forest products are provided to tribal
officials on behalf of an Indian tribe for
traditional and cultural purposes; and
the trees, portions of trees, or forest
products will not be used for
commercial purposes.

Indian tribes seeking products under
the 2008 Farm Bill authority must make
a request for free use. “Requests . . .
must be submitted to the local Forest
Service District Ranger’s Office(s) in
writing. Requests may be made: (1)
Directly by a tribal official(s) who has
been authorized by the Indian tribe to
make such requests; or (2) By providing
a copy of a formal resolution approved
by the tribal council or other governing
body of the Indian tribe.” Additionally,
“[tIribal officials are encouraged to
explain their requests to the Regional
Forester or designated Forest Officer
and, if necessary, describe how the
request fits a traditional and cultural
purpose. When an Indian tribe requests
forest products located on two or more
National Forests, authorized tribal
officials should notify each of the
affected Forest Service District Ranger’s
Offices of the requests made on other
forests.” Under section 8105 of the 2008
Farm Bill, there is no stated maximum

free use limitation for products
requested by Indian tribes. Additionally,
there is no limitation to the number of
requests that each federally recognized
Indian tribe may make under this final
rule.

Should Indian tribes wish to obtain
proof of possession, as may be required
in some States, they could be issued a
FS—2400-8 free use permit by the Forest
Service. The FS—2400-8 form allows use
of timber or forest products at no charge
(36 CFR 223.5-223.13). No changes are
being made to the free-use form as a
result of the 2008 Farm Bill provision.
Upon receiving the permit, the
permittee must comply with its terms
(36 CFR 261.6), which designate forest
products that can be harvested and
under what conditions, such as limiting
harvest to a designated area or
permitting harvest of only specifically
designated material. Only the minimum
information necessary to comply with
Federal laws and regulations is
collected. Agency personnel enter the
information provided by Indian tribes
into a computerized database to use for
any subsequent requests made by the
Indian tribe. The information is printed
on paper, which the applicant signs and
dates. Agency personnel discuss the
terms and conditions of the permit or
contract with the applicant. The data
gathered is not available from other
sources. The collected information will
help the Forest Service oversee the
approval and use of forest products
under section 8105 of the 2008 Farm
Bill. For example, the collected
information will be used to ensure
applicants meet the criteria for free use
of timber or forest products authorized
under section 8105 and to identify
permittees in the field by Forest Service
personnel.

The following summarizes the
information collection associated with
the final directive:

Estimate of burden: Reporting burden
for the collection of information is
estimated to average 5 minutes per
response.

Respondents: Federally recognized
Indian tribes under section 8105 of the
Food, Conservation, and Energy Act of
2008 (Pub. L. 110-246, 122 Stat. 1651).

Estimated Number of Respondents:
1,132.

Estimated Number of Annual
Responses per Respondent: 1.5.

Estimated Total Annual Responses:
2,123.

Estimated Total Annual Burden
Hours: 241.

Comment is invited on (1) whether
this information collection is necessary
for the stated purposes and proper
performance of the functions of the
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Agency, including whether the
information will have practical or
scientific utility; (2) the accuracy of the
Agency’s estimate of burden associated
with the information collection,
including the validity of the
methodology and assumptions used; (3)
ways to enhance the quality, utility and
clarity of the information to be
collected; and (4) ways to minimize the
burden of the information collection on
respondents, including automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.
All comments received in response to
this notice, including names and
addresses when provided, will be a
matter of public record. The comments
will be summarized and included in the
request to OMB for approval.

Energy Effects

This final rule has been reviewed
under Executive Order 13211 of May 18,
2001, and it has been determined that it
has no effect on the supply, distribution,
or use of energy. This rule is
administrative in nature and, therefore,
the preparation of a statement of energy
effects is not required.

Civil Justice Reform

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. When the final rule is
adopted: (1) All State and local laws and
regulations that conflict with the final
rule or that would impede full
implementation of this rule will be
preempted; (2) no retroactive effect will
be given to the final rule; and (3) the
Department will not require the use of
administrative proceedings before
parties could file suit in court
challenging its provisions.

Unfunded Mandates

Pursuant to Title II of the Unfunded
Mandates Reform Act of 1995 (2 U.S.C.
1531-1538), which the President signed
into law on March 22, 1995, the
Department has assessed the effects of
this final rule on State, local, and tribal
governments and the private sector.
This action will not compel the
expenditure of $100 million or more by
any State, local, or tribal government or
anyone in the private sector. Therefore,
a statement under section 202 of the Act
is not required.

List of Subjects in 36 CFR Part 223

Administrative practice and
procedure, Exports, Forests and forest
products, Government contracts,
National forests, Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, the Forest Service, U.S.
Department of Agriculture, amends 36
CFR part 223 as follows:

PART 223—SALE AND DISPOSAL OF
NATIONAL FOREST SYSTEM TIMBER,
SPECIAL FOREST PRODUCTS, AND
FOREST BOTANICAL PRODUCTS

m 1. The authority citation for part 223
is revised to read as follows:

Authority: 90 Stat. 2958, 16 U.S.C. 472a; 98
Stat. 2213, 16 U.S.C. 618, 104 Stat. 714-726,
16 U.S.C. 620—620j, 25 U.S.C. 3055 and 3057,
113 Stat. 1501a, 16 U.S.C. 528 note; unless
otherwise noted.

m 2. Add §223.15 to subpart A to read
as follows:

§223.15 Provision of trees, portions of
trees, or forest products to Indian tribes for
traditional and cultural purposes.

(a) Pursuant to section 8105 of the
Food, Conservation, and Energy Act of
2008 (Pub. L. 110-246, 122 Stat. 1651)
[hereinafter the 2008 Farm Bill”’],
Regional Foresters or designated Forest
Officers may, at their discretion, provide
trees, portions of trees, or forest
products to Indian tribes free of charge
for traditional and cultural purposes
provided that:

(1) The trees, portions of trees, or
forest products are provided to tribal
officials on behalf of an Indian tribe for
traditional and cultural purposes; and

(2) The trees, portions of trees, or
forest products will not be used for
commercial purposes.

(b) The following definitions apply to
this section:

Indian tribe. The term “Indian tribe”
means any Indian or Alaska Native
tribe, band, nation, pueblo, village, or
other community the name of which is
included on a list published by the
Secretary of the Interior pursuant to
section 104 of the Federally Recognized
Indian Tribe List Act of 1994 (25 U.S.C.
479a-1).

Traditional and cultural purpose. The
term “‘traditional and cultural purpose,”
with respect to a definable use, area, or
practice, means that the use, area, or
practice is identified by an Indian tribe
as traditional or cultural because of the
long-established significance or
ceremonial nature of the use, area, or
practice to the Indian tribe.

Tribal officials: The term ““tribal
officials” means elected or duly
appointed officials of Indian tribal
governments.

(c) Requests for trees, portions of
trees, or forest products made under this
section must be submitted to the local
Forest Service District Ranger’s Office(s)
in writing. Requests may be made:

(1) Directly by a tribal official(s) who
has been authorized by the Indian tribe
to make such requests; or

(2) By providing a copy of a formal
resolution approved by the tribal
council or other governing body of the
Indian tribe.

(d) Requests for trees, portions of
trees, and forest products made under
this section must be directed to the
appropriate Forest Service District
Ranger(s)’ Office from which the items
are being requested. Tribal officials are
encouraged to explain their requests to
the Regional Forester or designated
Forest Officer and, if necessary, describe
how the request fits a traditional and
cultural purpose. When an Indian tribe
requests forest products located on two
or more National Forests, authorized
tribal officials should notify each of the
affected Forest Service District Ranger’s
Offices of the requests made on other
forests.

(e) Agency Line Officers and
managers (who have been authorized by
name through official Forest Service
correspondence) are authorized to
provide trees, portions of trees, and
forest products under this section
subject to the following limitations:

(1) District Rangers and Forest
Officers may provide material not
exceeding $25,000 in value in any one
fiscal year to an Indian tribe;

(2) Forest Supervisors may provide
material not exceeding $50,000 in value
in any one fiscal year to an Indian tribe;

(3) Regional Foresters may provide
material not exceeding $100,000 in
value in any one fiscal year to an Indian
tribe; and

(4) The Chief of the Forest Service
may provide material exceeding
$100,000 in value to an Indian tribe.

(f) A request for trees, portions of
trees, or forest products under this
section may be conditioned or denied
for reasons including, but not limited to
the following:

(1) Protecting public health and
safety;

(2) Preventing interference with
Forest Service and/or commercial
operations;

(3) Complying with Federal and State
laws and regulations;

(4) Ensuring sustainability; or

(5) Otherwise protecting National
Forest System land and resources.

(g) All decisions made under this
section must comply with the National
Forest Management Act, relevant land
management plans, the National
Environmental Policy Act, the
Endangered Species Act, all other
applicable laws and regulations, and are
subject to tribal treaty and other
reserved rights and the savings
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provisions of the Cultural and Heritage
Cooperation Authority (25 U.S.C.
3057(b)).

Dated: July 29, 2016.
Thomas L. Tidwell,
Chief, Forest Service.
[FR Doc. 201622929 Filed 9-23-16; 8:45 am]
BILLING CODE 3411-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R07-OAR-2015-0835; FRL 9952-79-
Region 7]

Approval of Air Quality Implementation
Plans; Missouri State Implementation
Plan for the 2008 Lead Standard

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action to
approve a revision to the State
Implementation Plan (SIP) for the State
of Missouri. This final action will
approve Missouri’s SIP for the lead
National Ambient Air Quality Standard
(NAAQS) received by EPA on October
20, 2014. EPA proposed approval of this
plan on February 29, 2016. The
applicable standard addressed in this
action is the lead NAAQS promulgated
by EPA in 2008. EPA believes that the
SIP submitted by the state satisfies the
applicable requirements of the Clean Air
Act (CAA) identified in EPA’s Final
Rule published in the Federal Register
on October 15, 2008, and will bring the
area surrounding the Exide
Technologies Canon Hollow facility in
Forest City, Missouri, into attainment of
the 0.15 microgram per cubic meter
(ug/m3) lead NAAQS.

DATES: This final rule is effective on
October 26, 2016.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R07-OAR-2015-0835. All
documents in the docket are listed on
the http://www.regulations.gov Web
site. Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available through www.regulations.gov
or please contact the person identified
in the FOR FURTHER INFORMATION

CONTACT section for additional
information.

FOR FURTHER INFORMATION CONTACT:
Stephanie Doolan, Environmental
Protection Agency, Air Planning and
Development Branch, 11201 Renner
Boulevard, Lenexa, Kansas 66219 at
(913) 551-7719, or by email at
doolan.stephanie@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document “we,
or “our” refer to EPA.

Table of Contents

I. What is being addressed in this document?

II. Have the requirements for approval of a
SIP revision been met?

III. EPA’s Response to Comments

IV. What action is EPA taking?

I. What is being addressed in this
document?

[EINT] ”

us,

In this document, EPA is granting
final approval of Missouri’s SIP to
address violations of the lead NAAQS
near the Exide Technologies—Canon
Hollow facility in Holt County,
Missouri. The applicable standard
addressed in this action is the lead
NAAQS promulgated by EPA in 2008.
The applicable requirements of the CAA
identified in EPA’s Final Rule (73 FR
66964, October 15, 2008), and will bring
the area into compliance with the 0.15
microgram per cubic meter (ug/m3) lead
NAAQS. EPA’s proposal containing the
background information for this action
can be found at 81 FR 10182, February
29, 2016.

II. Have the requirements for the
approval of a SIP revision been met?

The state submission has met the
public notice requirements for SIP
submissions in accordance with 40 CFR
51.102. The submission also satisfied
the completeness criteria of 40 CFR part
51, appendix V. In addition, the revision
meets the substantive SIP requirements
of the CAA, including section 110 and
implementing regulations.

III. EPA’s Response to Comments

The public comment period on EPA’s
proposed rule opened February 29,
2016, the date of its publication in the
Federal Register, and closed on March
30, 2016. During this period, EPA
received two comments posted
anonymously to the Regulations.gov
Web site.

One comment pertains to mold in
indoor air and not the subject of the
proposed approval of the SIP revision to
address lead in ambient air. Because the
comment is anonymous, EPA is unable
to contact the commenter directly to
offer assistance. However, EPA offers
that the commenter may contact Ms.

Gina Grier of EPA Region 7 directly at
(913) 551-7078 for more information
and assistance on the commenter’s
concerns about mold.

The second comment states that he/
she is in agreement with EPA’s
proposed action to approve the revision
to the SIP and the commenter offers two
suggestions. The first suggestion is to
estimate the cost of water washing to
clean haul routes on the facility
property and the second is a concern
that limiting truck traffic on the facility
property may reduce the resources
purchased in the state of Missouri.

EPA’s response to the first suggestion
regarding water washing to clean the on-
site haul routes is that the use of water
to remove lead from on-site roads was
studied and determined to be a cost-
effective and necessary strategy to
control lead during the development of
the National Emissions Standards for
Hazardous Air Pollutants (NESHAP) for
Secondary Lead Smelters, promulgated
January 5, 2012 (77 FR 580). Because the
Exide Canon Hollow facility is a
secondary lead smelter, it must comply
with the requirements of this rule,
including, among other things, the
requirement to conduct twice daily
water washing of on-site haul routes.
This cleaning is necessary to control
lead-containing dust in order to meet
the 2008 lead NAAQS. The NESHAP is
related to the NAAQS in that the
NESHAP requires attainment of the
same 0.15 ug/m3 standard for lead at the
fenceline. No change has been made to
address this suggestion.

Regarding the concern that limiting
truck traffic may reduce the resources
purchased in the state of Missouri, the
state and facility arrived at the
limitations on truck traffic using EPA’s
AERMOD computer-based modeling.
Truck traffic along haul routes is known
to increase the amount of lead-
containing dust that becomes re-
entrained in ambient air. Modeling was
used to estimate the amount of truck
traffic along facility haul routes that
could be allowed without causing a
NAAQS violation at the fenceline. Thus,
the limitations are necessary to
safeguard the NAAQS level which EPA
has determined to be protective of
human health and the environment. It
also should be noted that the
restrictions on truck traffic that are
required by the SIP only pertain to
traffic on the facility property; there are
no limitations on the amount of truck
traffic on public roads. No change has
been made to address this concern.

IV. What action is EPA taking?

EPA is taking final action to amend
the Missouri SIP to approve the SIP
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revision for the 2008 lead NAAQS. The
applicable standard addressed in this
action is the lead NAAQS promulgated
by EPA in 2008 (73 FR 66964).

Incorporation by Reference

In this rule, EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, EPA is finalizing the incorporation
by reference of the EPA-Approved
Kansas Source-Specific Requirements.
Therefore, these materials have been
approved by EPA for inclusion in the
State implementation plan, have been
incorporated by reference by EPA into
that plan, are fully Federally enforceable
under sections 110 and 113 of the CAA
as of the effective date of the final
rulemaking of EPA’s approval, and will
be incorporated by reference by the
Director of the Federal Register in the
next update to the SIP compilation.?
EPA has made, and will continue to
make, these documents generally
available electronically through
www.regulations.gov and at the
appropriate EPA office (see the
ADDRESSES section of this preamble for
more information).

Statutory and Executive Order Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

e Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

162 FR 27968 (May 22, 1997).

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The SIP is not approved to apply on
any Indian reservation land or in any
other area where EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this proposed action
and other required information to the
U.S. Senate, the U.S. House of

Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register.

A major rule cannot take effect until
60 days after it is published in the
Federal Register. This proposed action
is not a ““major rule” as defined by 5
U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by November 25, 2016. Filing a
petition for reconsideration by the
Administrator of this proposed rule
does not affect the finality of this
rulemaking for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such
future rule or action. This proposed
action may not be challenged later in
proceedings to enforce its requirements.
(See section 307(b)(2))

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: September 13, 2016.
Mark Hague,
Regional Administrator, Region 7.

For the reasons stated in the
preamble, EPA amends 40 CFR part 52
as set forth below:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:
Authority: 42 U.S.C. 7401 et.seq.

Subpart AA—Missouri

m 2. Amend §52.1320 by adding
paragraphs (d)(31) and (e)(71) to read as
follows:

§52.1320 Identification of Plan
(d) E
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EPA-APPROVED MISSOURI SOURCE-SPECIFIC PERMITS AND ORDERS
: State
Name of source Orde'{l/ germlt effective EPA approval date Explanation
) date
(31) Exide Technologies Consent Judgment 14HO— 10/10/14 9/26/16 and [Insert Federal
Canon Hollow, MO. CC00064. Register citation].
* * * * * (e] * % %
EPA-APPROVED MISSOURI NONREGULATORY SIP PROVISIONS
Applicable
Name of : State
nonregulatory r?gr?gtg?ﬁrl'r?e?\rt submittal EPA ;aptgroval Explanation
SIP provision area date
(71) Exide Technologies Com- | Forest City .......ccccecvevievreennnen. 10/15/14 | 9/26/16 and [Insert Federal [EPA-R07-OAR-2015-0835;
pliance Plan 2008 lead Register citation]. FRL 9952-79-Region 7].
NAAQS.
* * * * *

[FR Doc. 2016-22981 Filed 9-23-16; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2016-0315; FRL-9952-72-
Region 4]

Air Plan Approval; Georgia; Prong 4—
2008 Ozone, 2010 NO,, SO,, and 2012
PM. s

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is conditionally
approving the portions of revisions to
the Georgia State Implementation Plan
(SIP), submitted by the Georgia
Department of Natural Resources (DNR),
Environmental Protection Division
(GAEPD), addressing the Clean Air Act
(CAA or Act) visibility transport (prong
4) infrastructure SIP requirements for
the 2008 8-hour Ozone, 2010 1-hour
Nitrogen Dioxide (NO), 2010 1-hour
Sulfur Dioxide (SO5), and 2012 annual
Fine Particulate Matter (PM, s) National
Ambient Air Quality Standards
(NAAQS). The CAA requires that each
state adopt and submit a SIP for the
implementation, maintenance, and
enforcement of each NAAQS
promulgated by EPA, commonly
referred to as an ‘“‘infrastructure SIP.”
Specifically, EPA is conditionally
approving the prong 4 portions of

Georgia’s March 6, 2012, 8-hour Ozone
infrastructure SIP submission; March
25, 2013, 2010 1-hour NO,
infrastructure SIP submission; October
22,2013, 2010 1-hour SO, infrastructure
SIP submission; and December 14, 2015,
2012 annual PM, 5 infrastructure SIP
submission. All other applicable
infrastructure requirements for these SIP
submissions have been or will be
addressed in separate rulemakings.
DATES: This rule will be effective [insert
date 30 days after date of publication in
the Federal Register].

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No EPA-R04-OAR-2016—
0315. All documents in the docket are
listed on the www.regulations.gov Web
site. Although listed in the index, some
information may not be publicly
available, i.e., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Air Regulatory Management Section,
Air Planning and Implementation
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional

Office’s official hours of business are
Monday through Friday 8:30 a.m. to
4:30 p.m., excluding federal holidays.
FOR FURTHER INFORMATION CONTACT:
Sean Lakeman of the Air Regulatory
Management Section, Air Planning and
Implementation Branch, Air, Pesticides
and Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—8960. Mr.
Lakeman can be reached by telephone at
(404) 562—9043 or via electronic mail at
lakeman.sean@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

By statute, SIPs meeting the
requirements of sections 110(a)(1) and
(2) of the CAA are to be submitted by
states within three years after
promulgation of a new or revised
NAAQS to provide for the
implementation, maintenance, and
enforcement of the new or revised
NAAQS. EPA has historically referred to
these SIP submissions made for the
purpose of satisfying the requirements
of sections 110(a)(1) and 110(a)(2) as
“infrastructure SIP”” submissions.
Sections 110(a)(1) and (2) require states
to address basic SIP elements such as
the requirements for monitoring, basic
program requirements, and legal
authority that are designed to assure
attainment and maintenance of the
newly established or revised NAAQS.
More specifically, section 110(a)(1)
provides the procedural and timing
requirements for infrastructure SIPs.
Section 110(a)(2) lists specific elements
that states must meet for the
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infrastructure SIP requirements related
to a newly established or revised
NAAQS. The contents of an
infrastructure SIP submission may vary
depending upon the data and analytical
tools available to the state, as well as the
provisions already contained in the
state’s implementation plan at the time
in which the state develops and submits
the submission for a new or revised
NAAQS.

Section 110(a)(2)(D) has two
components: 110(a)(2)(D)(i) and
110(a)(2)(D)(ii). Section 110(a)(2)(D)(i)
includes four distinct components,
commonly referred to as “prongs,” that
must be addressed in infrastructure SIP
submissions. The first two prongs,
which are codified in section
110(a)(2)(D)({)(), are provisions that
prohibit any source or other type of
emissions activity in one state from
contributing significantly to
nonattainment of the NAAQS in another
state (prong 1) and from interfering with
maintenance of the NAAQS in another
state (prong 2). The third and fourth
prongs, which are codified in section
110(a)(2)(D)(i)(I1), are provisions that
prohibit emissions activity in one state
from interfering with measures required
to prevent significant deterioration of air
quality in another state (prong 3) or
from interfering with measures to
protect visibility in another state (prong
4). Section 110(a)(2)(D)(ii) requires SIPs
to include provisions ensuring
compliance with sections 115 and 126
of the Act, relating to interstate and
international pollution abatement.

Georgia’s infrastructure SIP revisions
cite to the regional haze program as
satisfying the requirements of prong 4
for the 2008 8-hour Ozone, 2010 1-hour
NO, 2010 1-hour SO», and 2012 annual
PM, s NAAQS. However, the State may
not currently rely on its regional haze
SIP to satisfy these requirements
because EPA has not yet fully approved
Georgia’s regional haze SIP as it relies
on the Clean Air Interstate Rule (CAIR)
to satisfy the nitrogen oxides (NOx) and
SO, Best Available Retrofit Technology
(BART) requirements for the CAIR-
subject electric generating units (EGUs)
in the State and the requirement for a
long-term strategy sufficient to achieve
the state-adopted reasonable progress
goals.® Therefore, on May 26, 2016,
Georgia submitted a commitment letter

1CAIR, promulgated in 2005, required 27 states
and the District of Columbia to reduce emissions of
NOx and SO, that significantly contribute to, or
interfere with maintenance of, the 1997 NAAQS for
fine particulates and/or ozone in any downwind
state. CAIR imposed specified emissions reduction
requirements on each affected State, and
established several EPA-administered cap and trade
programs for EGUs that States could join as a means
to meet these requirements.

to EPA requesting conditional approval
of the prong 4 portions of the
aforementioned infrastructure SIP
revisions.

In its commitment letter, Georgia
commits to satisfy the prong 4
requirements for the 2008 8-hour ozone
NAAQS, 2010 1-hour NO> NAAQS,
2010 1-hour SO, NAAQS, and 2012
PM, s NAAQS by providing a SIP
revision that adopts provisions for
participation in the Cross State Air
Pollution Rule annual NOx and annual
SO, trading programs, including annual
NOx and annual SO, budgets that are at
least as stringent as the budgets codified
for Georgia at 40 CFR 97.710(a) (SO»
Group 2 trading budgets) and 40 CFR
97.410(a) (NOx Annual trading budgets).
Georgia will rely on this SIP revision
adopting such budgets to submit a
concurrent SIP revision specifically
addressing the visibility requirements of
prong 4. In its commitment letter,
Georgia commits to providing these two
concurrent SIP revisions within one
year of EPA’s final conditional approval
of the prong 4 portions of the
infrastructure SIP revisions and
provides an anticipated schedule for
these revisions. If the revised
infrastructure SIP revision relies on a
fully approvable regional haze SIP,
Georgia also commits to providing the
necessary regional haze SIP revision to
EPA within one year of EPA’s final
conditional approval.

If Georgia meets its commitment
within one year of final conditional
approval, the prong 4 portions of the
conditionally approved infrastructure
SIP submissions will remain a part of
the SIP until EPA takes final action
approving or disapproving the new SIP
revision(s). However, if the State fails to
submit these revisions within the one-
year timeframe, the conditional
approval will automatically become a
disapproval one year from EPA’s final
conditional approval and EPA will issue
a finding of disapproval. EPA is not
required to propose the finding of
disapproval. If the conditional approval
is converted to a disapproval, the final
disapproval triggers the FIP requirement
under CAA section 110(c).

In a notice of proposed rulemaking
(NPRM) published on July 11, 2016 (81
FR 44831), EPA proposed to
conditionally approve the prong 4
portions of the aforementioned
infrastructure SIP submissions. The
NPRM provides additional detail
regarding the rationale for EPA’s action,
including further discussion of the
prong 4 requirements and the basis for
Georgia’s commitment letter. Comments
on the proposed rulemaking were due
on or before August 10, 2016. EPA

received no adverse comments on the
proposed action.

II. Final Action

EPA is conditionally approving the
prong 4 portions of Georgia’s March 6,
2012, 8-hour Ozone infrastructure SIP
submission; March 25, 2013, 2010 1-
hour NO, infrastructure SIP submission;
October 22, 2013, 2010 1-hour SO,
infrastructure SIP submission; and
December 14, 2015, 2012 annual PM> s
infrastructure SIP submission. All other
applicable infrastructure requirements
for these SIP submissions have been or
will be addressed in separate
rulemakings.

III. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable federal regulations.
See 42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L.aw 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
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application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), nor will it impose
substantial direct costs on tribal
governments or preempt tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by November 25, 2016. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. See section
307(b)(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Particulate
Matter, Reporting and recordkeeping
requirements, Sulfur dioxide, Volatile
organic compounds.

Dated: September 13, 2016.
V. Anne Heard,
Acting Regional Administrator, Region 4.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart L—Georgia

m 2. Section 52.569 is added to read as
follows:

§52.569 Conditional approval.

Georgia submitted a letter to EPA on
May 26, 2016, with a commitment to
address the State Implementation Plan
deficiencies regarding requirements of
Clean Air Act section 110(a)(2)(D)@{)(I)
related to interference with measures to
protect visibility in another state (prong
4) for the 2008 8-hour Ozone, 2010 1-
hour NO,, 2010 1-hour SO, and 2012
annual PM, s NAAQS. EPA
conditionally approved the prong 4
portions of Georgia’s March 6, 2012, 8-
hour Ozone infrastructure SIP
submission; March 25, 2013, 2010 1-
hour NO; infrastructure SIP submission;
October 22, 2013, 2010 1-hour SO,
infrastructure SIP submission; and
December 14, 2015, 2012 annual PM; 5
infrastructure SIP submission in an
action published in the Federal Register
on September 26, 2016. If Georgia fails
to meet its commitment by September
26, 2017, the conditional approval will
automatically become a disapproval on
that date and EPA will issue a finding
of disapproval.

[FR Doc. 2016-22887 Filed 9-23-16; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY
40 CFR Part 130

[EPA-HQ-OW-2014-0622; FRL-9952—61—
ow]

RIN 2040-AF52
Treatment of Indian Tribes in a Similar

Manner as States for Purposes of
Section 303(d) of the Clean Water Act

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: In section 518(e) of the Clean
Water Act (CWA), Congress authorized
the Environmental Protection Agency
(EPA) to treat eligible federally

recognized Indian tribes in a similar
manner as a state for purposes of
administering section 303 and certain
other provisions of the CWA, and
directed the agency to promulgate
regulations effectuating this
authorization. EPA has issued
regulations establishing a process for
federally recognized tribes to obtain
treatment in a similar manner as states
(TAS) for several provisions of the
CWA; for example, 53 tribes have
obtained TAS authority to issue water
quality standards under CWA section
303(c). EPA has not yet promulgated
regulations expressly establishing a
process for tribes to obtain TAS
authority to administer the water quality
restoration provisions of CWA section
303(d), including issuing lists of
impaired waters and developing total
maximum daily loads (TMDLs), as states
routinely do. EPA is now remedying
this gap. By establishing regulatory
procedures for eligible tribes to obtain
TAS for the CWA Section 303(d)
Impaired Water Listing and TMDL
Program, this final rule enables eligible
tribes to obtain authority to identify
impaired waters on their reservations
and to establish TMDLs, which serve as
plans for attaining and maintaining
applicable water quality standards
(WQS). The rule is comparable to
similar regulations that EPA issued in
the 1990s for the CWA Section 303(c)
WQS and CWA Section 402 and Section
404 Permitting Programs, and includes
features designed to minimize
paperwork and unnecessary reviews.

DATES: This final rule is effective
October 26, 2016.

ADDRESSES: EPA has established a
docket for this rule under Docket
identification (ID) No. EPA-HQ-OW-
2014-0622. All documents in the docket
are listed and accessible for viewing at
http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Ruth Chemerys, Assessment and
Watershed Protection Division, Office of
Wetlands, Oceans and Watersheds
(4503T), Environmental Protection
Agency, 1200 Pennsylvania Ave. NW.,
Washington, DC 20460; telephone
number: (202) 566—1216; fax number:
(202) 566—1331; email address:
TASTMDL@epa.gov.

SUPPLEMENTARY INFORMATION: This
supplementary information is organized
as follows:

I. General Information

A. Does this action apply to me?

B. Over what area may tribes apply for TAS
for the CWA Section 303(d) Impaired
Water Listing and TMDL Program?

C. How was this rule developed?
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D. What is the Agency’s authority for
issuing this rule?

II. What is the statutory and regulatory
history of TAS under the CWA?

A. Statutory History
B. Regulatory History

III. Why might a tribe be interested in seeking
TAS authority for the CWA Section
303(d) Impaired Water Listing and
TMDL Program?

IV. What program responsibilities will tribes
have upon obtaining TAS for the CWA
Section 303(d) Impaired Water Listing
and TMDL Program?

A. Identification of Impaired Waters and
Submission of Section 303(d) Lists

B. Establishment and Submission of
TMDLs

C. EPA Review of Lists and TMDLs

V. What are EPA’s procedures for a tribe to
seek TAS for the CWA Section 303(d)
Impaired Water Listing and TMDL
Program?

VI. What special circumstances may exist
regarding qualification for TAS for the
CWA Section 303(d) Impaired Water
Listing and TMDL Program?

VII. What procedure will EPA follow in
reviewing a tribe’s TAS application?

A. Notice to Appropriate Governmental
Entities

B. Avoidance of Duplicative Notice and
Comment Procedures

1. What did EPA consider regarding the
notice and comment exemption?

2. What is EPA’s position on certain public
comments regarding notice and

C. Treatment of Competing or Conflicting
Claims

D. EPA’s Decision Process

VII. What are EPA’s expectations regarding
WQS and WQS TAS as prerequisites for
tribes applying for TAS authority for the
303(d) Program?

A. What did EPA consider regarding WQS
and WQS TAS as prerequisites for 303(d)
TAS?

B. What is EPA’s position on certain public
comments regarding WQS and WQS TAS
as prerequisites for 303(d) TAS?

IX. What financial and technical support is
available from EPA to tribes as they
choose to develop and implement a
CWA Section 303(d) Impaired Water
Listing and TMDL

Program?

X. What is EPA’s position on certain other
public comments received?

A. Impact on State/Local Authority for
CWA Programs

B. Relation to May 16, 2016, Interpretive
Rule

XI. Statutory and Executive Order Reviews

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

B. Paperwork Reduction Act (PRA)

C. Regulatory Flexibility Act (RFA)

D. Unfunded Mandates Reform Act
(UMRA)

E. Executive Order 13132: Federalism

F. Executive Order 13175: Tribal

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

I. National Technology Transfer and
Advancement Act

J. Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations

K. Congressional Review Act

I. General Information

A. Does this action apply to me?

This rule applies to federally
recognized tribal governments with
reservations interested in seeking TAS
eligibility to administer the CWA
Section 303(d) Impaired Water Listing
and TMDL Program. Although this rule
applies directly only to Indian tribes
applying for TAS, state and local
governments, as well as other entities
including other Indian tribes, may be
interested to the extent they are adjacent
to the Indian reservation ! lands of TAS
applicant tribes, share water bodies with
such tribes, and/or discharge pollutants
to waters of the United States located
within or adjacent to such reservations.
The table below provides examples of
entities that could be affected by this

comment? Consultation and Coordination action or have an interest in it.
Category Examples of potentially affected or interested entities
TrHDES e Federally recognized tribes with reservations that are interested in applying for TAS for CWA Section 303(d) Im-
paired Water Listing and TMDL Program, and other interested tribes.
States ..oooceevveerieeene States adjacent to reservations of potential applicant tribes.

Industry dischargers

Municipal dischargers .........

Industrial and other commercial entities discharging pollutants to waters within or adjacent to reservations of po-
tential applicant tribes.
Publicly owned treatment works or other facilities discharging pollutants to waters within or adjacent to reserva-
tions of potential applicant tribes.

If you have questions regarding the
effect of this rule on a particular entity,
please consult the person listed in the
preceding FOR FURTHER INFORMATION
CONTACT section.

B. Over what area may Tribes apply for
TAS for the CWA Section 303(d)
Impaired Water Listing and TMDL
Program?

Under section 518(e) of the CWA, 33
U.S.C. 1377(e), Indian tribes may seek
TAS authorization to administer certain
CWA programs pertaining to water
resources of their reservations. Tribes
are not eligible to administer CWA
programs pertaining to any non-
reservation Indian country 2 or any other

1See “Over What Area May Tribes Apply for TAS
for the CWA Section 303(d) Impaired Water Listing
and TMDL Program?” below.

type of non-reservation land. The term
“federal Indian reservation” is defined
at CWA section 518(h)(1) to include all
land within the limits of any Indian
reservation under the jurisdiction of the
United States Government
notwithstanding the issuance of any
patent, and including rights-of-way
running through the reservation. CWA
sections 518(e)(2), (h)(1); see also 40
CFR 131.3(k). EPA’s longstanding
position is that reservations include
both formal reservations (e.g., named
reservations established through federal
treaties with tribes, federal statutes, or
Executive Orders of the President) as
well as tribal trust lands that may not be
formally designated as reservations, but

2The term Indian country is defined at 18 U.S.C.
1151.

that qualify as informal reservations.
See, e.g., 56 FR 64876, 64881, December
12, 1991; Arizona Public Service Co. v.
EPA, 211 F.3d 1280, 1292—-1294 (D.C.
Cir. 2000), cert. denied sub nom.,
Michigan v. EPA, 532 U.S. 970 (2001).
Tribes may seek TAS authorization for
both formal and informal reservations,
and both types of lands are referred to
herein as “reservations.”

Although this rule facilitates eligible
tribes” administration of an additional
regulatory program, nothing in this rule
changes, expands, or contracts the
geographic scope of potential tribal TAS
eligibility under the CWA.
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C. How was this rule developed?

In developing this rule, EPA
conducted consultation and
coordination with tribes and states
before proposing this rule in the Federal
Register on January 19, 2016. 81 FR
2791. On March 28, 2014, EPA initiated
consultation and coordination with
federally recognized Indian tribes
concerning the planned proposed
rulemaking. On September 19, 2014,
EPA invited input from
intergovernmental associations and met
with them on October 1, 2014.
Additional consultation and
coordination occurred in 2015. During
the 60-day public comment period in
2016, EPA provided informational
webinars for the public, tribes, and
states, and conducted further
consultation and coordination with
tribes and states. Following the public
comment period, EPA also participated
in informational meetings with tribes.

EPA received over 830 public
comments on the proposed rule. EPA
received over 800 mass email comments
in support of the rule, as well as
individual comments from nine tribes
and tribal associations, expressing
support for the rule. EPA also received
individual comments from eight states,
one local government, one local non-
governmental organization, two
regulated entities, several private
citizens, and one federal agency. Most
states generally were neutral regarding
the proposed rule overall. Some states
cited special circumstances regarding
applicability of the rule in their states.
Two states and the two local entities
opposed the proposed rule, citing
concern regarding impacts on state and
local programs, as well as objections to
EPA’s proposed (now final) interpretive
rule regarding tribal jurisdiction under
the Clean Water Act. Revised
Interpretation of Clean Water Act Tribal
Provision, 80 FR 47430 (August 7, 2015)
(proposed rule); 81 FR 30183 (May 186,
2016) (final rule).

This final rule establishing regulatory
procedures for eligible tribes to obtain
TAS for the CWA Section 303(d)
Impaired Water Listing and TMDL
Program reflects EPA’s careful
consideration of all the comments. The
comments and EPA’s responses to the
comments are available in the public
docket at http://www.regulations.gov.

D. What is the Agency’s authority for
issuing this rule?

The CWA, 33.U.S.C. 1251, et seq,
including section 518 (33 U.S.C.1377).

II. What is the statutory and regulatory
history of TAS under the CWA?

A. Statutory History

Congress added section 518 to the
CWA as part of amendments made in
1987. Section 518(e) authorizes EPA to
treat eligible Indian tribes in the same
manner as it treats states for a variety of
purposes, including administering each
of the principal CWA regulatory
programs and receiving grants under
several CWA funding authorities.
Section 518(e) is commonly known as
the “TAS” provision. Section 303 is
expressly identified in section 518(e) as
one of the provisions available for TAS.

Section 518(e) also requires EPA to
promulgate regulations specifying the
TAS process for applicant tribes.
Section 518(h) defines “Indian tribe” to
mean any Indian tribe, band, group, or
community recognized by the Secretary
of the Interior and exercising
governmental authority over a federal
Indian reservation.

B. Regulatory History

Pursuant to section 518(e), EPA
promulgated several final regulations
establishing TAS criteria and
procedures for Indian tribes interested
in administering programs under the
Act. The relevant regulations addressing
TAS requirements for the principal
CWA regulatory programs are:

e 40 CFR 131.8 for section 303(c)
water quality standards, published
December 12, 1991 (56 FR 64876);

e 40 CFR 131.4(c) for CWA section
401 water quality certification,
published December 12, 1991 (56 FR
64876);

e 40 CFR 123.31-34 for CWA section
402 National Pollutant Discharge
Elimination System (NPDES) permits
and other provisions, and 40 CFR
501.22-25 for the sewage sludge
management program, published
December 22, 1993 (58 FR 67966); and

e 40 CFR 233.60-62 for CWA section
404 dredge or fill permits, published
February 11, 1993 (58 FR 8172).

In 1994, EPA amended the above
regulations to simplify the TAS process
and eliminate unnecessary and
duplicative requirements. 59 FR 64339
(December 14, 1994) (“Simplification
Rule”). For example, the Simplification
Rule eliminated the need for a tribe to
prequalify for TAS before applying to
administer the section 402 and section
404 permit Programs. Instead, the rule
provided that a tribe would seek to
establish its TAS eligibility at the
Program approval stage (subject to
notice and comment procedures in the
Federal Register). However, the rule
retained the separate TAS

prequalification requirement (including
local notice and comment procedures)
for section 303(c) water quality
standards and section 401 water quality
certifications. Id.; see also, 40 CFR
131.8(c)(2), (3).3 The TAS regulations
for CWA regulatory programs have
remained intact since promulgation of
the Simplification Rule. EPA is now
addressing a gap in its current TAS
regulations by finalizing regulations that
specify how tribes may seek TAS for the
CWA Section 303(d) Impaired Water
Listing and TMDL Program.

On May 16, 2016, EPA published an
interpretive rule revising the Agency’s
approach to tribal jurisdiction under the
CWA. Revised Interpretation of Clean
Water Act Tribal Provision, 81 FR 30183
(May 16, 2016). In the interpretive rule,
EPA concluded definitively that section
518 includes an express delegation of
authority by Congress to Indian tribes to
administer regulatory programs over
their entire reservations, subject to the
eligibility requirements in section 518.
This reinterpretation eliminates the
need for applicant tribes to demonstrate
inherent authority to regulate under the
CWA, thus allowing tribes to implement
the congressional delegation of
authority. The reinterpretation also
brings EPA’s treatment of tribes under
the CWA in line with EPA’s treatment
of tribes under the Clean Air Act, which
has similar statutory language
addressing tribal regulation of Indian
reservation areas.

The interpretive rule did not result in
any revisions to the application
procedures of EPA’s TAS regulations as
codified in the Code of Federal
Regulations. EPA will continue to
review CWA TAS applications in
accordance with existing TAS
regulations, which provide the
procedural infrastructure for the TAS
application and review processes. This
rule, which is closely based on the
existing CWA TAS regulations, provides
similar regulatory infrastructure for
tribes interested in applying to
administer the section 303(d) Program.
Any application of the interpretive rule
would occur solely in the context of an
EPA final decision approving a tribe’s
TAS application based on the revised
interpretation of tribal jurisdiction. See,
e.g., 81 FR at 30185.

3Under the CWA and EPA’s regulations, tribes
may simultaneously (1) apply for TAS under CWA
section 518 for the purpose of administering water
quality standards and (2) submit actual standards
for EPA review under section 303(c). Although they
may proceed together, a determination of TAS
eligibility and an approval of actual water quality
standards are two distinct actions.
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III. Why might a tribe be interested in
seeking TAS authority for the CWA
Section 303(d) Impaired Water Listing
and TMDL Program?

TAS for the CWA Section 303(d)
Impaired Water Listing and TMDL
Program provides a tribe with the
opportunity to participate directly in
restoring and protecting its reservation
waters through implementing the
Program, as Congress authorized under
CWA section 518(e). In the rest of this
notice, EPA refers to the functions
identified in CWA section 303(d)
regarding listing of impaired waters and
establishment of TMDLs as the “Section
303(d) Impaired Water Listing and
TMDL Program” or ““303(d) Program.”
Section 303(d) provides for states and
authorized tribes to (1) develop lists of
impaired waters (and establish priority
rankings for waters on the lists) and (2)
establish TMDLs for these waters. By
listing impaired waters, a state or
authorized tribe identifies those waters
in its territory that are not currently
meeting EPA-approved or EPA-
promulgated WQS (collectively referred
to as “applicable WQS”). A TMDL is a
planning document intended to address
impairment of waters, including the
calculation and allocation to point and
nonpoint sources of the maximum
amount of a pollutant that a water body
can receive and still meet applicable
WQS, with a margin of safety.

By obtaining TAS for section 303(d),
tribes can take the lead role under the
CWA in identifying and establishing a
priority ranking for impaired water
bodies on their reservations and in
establishing TMDLs and submitting
them to EPA for approval. These are
important informational and planning
steps that tribes can take to restore and
maintain the quality of reservation
waters.

TMDLs must allocate the total
pollutant load among contributing point
sources (‘“waste load allocations” or
“WLAs”’) and nonpoint sources (‘‘load
allocations” or “LAs’’). 40 CFR 130.2.
Point source WLAs are addressed
through the inclusion of water quality-
based effluent limits in national
pollutant discharge elimination system
(NPDES) permits issued to such sources.
Under EPA’s regulations, NPDES
permitting authorities shall ensure that
“[elffluent limits developed to protect a
narrative water quality criterion, a
numeric water quality criterion, or both,
are consistent with the assumptions and
requirements of any available waste
load allocation for the discharge
prepared by the State and approved by
EPA pursuant to 40 CFR 130.7.”” 40 CFR
122.44(d)(1)(vii)(B). WLAs under 40

CFR 122.44(d)(1)(vii)(B) would include
WLAs developed by a tribe with TAS
authorization and approved by EPA
pursuant to 40 CFR 130.7. For water
bodies impaired by pollutants from
nonpoint sources, authorized tribes
would not acquire new or additional
implementation authorities when listing
such impaired water bodies and
establishing TMDLs. Instead, the
mechanisms for implementing the
nonpoint source pollutant reductions, or
LAs, identified in any tribal TMDLs
would include existing tribal
authorities, other federal agencies’
policies and procedures, as well as
voluntary and incentive-based
programs.

This rule does not require anything of
tribes that are not interested in TAS for
the 303(d) Program. Based on pre- and
post-proposal input, EPA understands
that not all tribes will be interested in
obtaining TAS for 303(d), and some may
consider other approaches that might
benefit their reservation waters. Clean
Water Act section 319 watershed-based
plans, for example, may help tribes
protect and restore water resources
threatened or impaired by nonpoint
source pollution.*

IV. What program responsibilities will
tribes have upon obtaining TAS for the
CWA Section 303(d) Impaired Water
Listing and TMDL Program?

The goal of the CWA is “to restore
and maintain the chemical, physical,
and biological integrity of the Nation’s
waters.” CWA section 101(a).
Identification of impaired waters and
TMDLs are important tools for achieving
that goal. After a tribe receives EPA
approval of its eligibility to implement
a CWA Section 303(d) Impaired Water
Listing and TMDL Program, it is treated
in a manner similar to a state and, for
purposes of list and TMDL
development, it would become an
“authorized tribe.”” Generally, the
federal statutory and regulatory
requirements for state 303(d) Programs
would be applicable to authorized
tribes. See 40 CFR 130.16(c)(5). The
following paragraphs identify important
303(d) Program responsibilities that
tribes with TAS would assume and
implement.

A. Identification of Impaired Waters and
Submission of Section 303(d) Lists

Under section 303(d) of the CWA,
every two years, authorized tribes will

4 See Handbook for Developing and Managing
Tribal Nonpoint Source Pollution Programs under
Section 319 of the Clean Water Act, February 2010,
available at http://www2.epa.gov/sites/production/
files/2015-09/documents/2010_02_19 nps_tribal _
pdf tribal handbook2010.pdf.

be required to develop lists of waters
not meeting, or not expected to meet,
applicable water quality standards. 40
CFR 130.7(d). These lists are commonly
called “impaired waters lists” or
“303(d) lists.” Impaired waters are
waters for which technology-based
limitations and other required controls
are not stringent enough to meet
applicable CWA water quality
standards. Threatened waters are waters
that currently attain applicable WQS,
but for which existing and readily
available data and information indicate
that applicable WQS will likely not be
met by the time the next list of impaired
or threatened waters is due to EPA.5 The
authorized tribe’s section 303(d) list
would include all impaired and
threatened waters within the scope of its
303(d) TAS authorization. In this notice,
EPA uses the term “impaired waters” to
refer to both impaired and threatened
waters.® The authorized tribe would be
required to “‘assemble and evaluate all
existing and readily available
information” in developing its section
303(d) list. 40 CFR 130.7(b)(5). EPA’s
regulations include a non-exhaustive
list of water quality-related data and
information to be considered. Id. The
tribe would establish priorities for
development of TMDLs for waters on its
section 303(d) list based on the severity
of the pollution and the uses to be made
of the waters. 40 CFR 130.7(b)(4).” The
tribe would then submit its list of
impaired waters to EPA for review and
approval.

Like states, authorized tribes are
required to submit their “303(d) lists” to
EPA for approval every two years on
April 1 (lists are due April 1 of even-
numbered years). As indicated in

5 Guidance for 2006 Assessment, Listing and
Reporting Requirements Pursuant to Sections
303(d), 305(b) and 314 of the Clean Water Act, July
29, 2005, available at https://www.epa.gov/sites/
production/files/2015-10/documents/2006irg-
report.pdf.

6 Under EPA’s regulations, “water quality limited
segments” include both impaired waters and
threatened waters, and are defined as “any segment
where it is known that water quality does not meet
applicable water quality standards, and/or is not
expected to meet applicable water quality
standards, even after the application of the
technology-based effluent limitations required by
sections 301(b) and 306 of the Act.”” 40 CFR
130.2(j).

7 Section 303(d)(1) requires states to “‘establish a
priority ranking” for the segments it identifies on
the list, taking into account the severity of the
pollution and the uses to be made of such segments,
and to establish TMDLs “in accordance with the
priority ranking.” EPA will review the priority
ranking but does not take action to approve or
disapprove it. See Guidance for 2006 Assessment,
Listing and Reporting Requirements Pursuant to
Sections 303(d), 305(b) and 314 of the Clean Water
Act, July 29, 2005, available at https://
www.epa.gov/sites/production/files/2015-10/
documents/2006irg-report.pdf.
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section 130.16(c)(5) of this rule, a tribe
gaining TAS status is provided at least
24 months to submit its first impaired
waters list to EPA. The tribe’s first
impaired waters list is due to EPA the
next listing cycle due date that is at least
24-months from the later of (1) the date
the tribe’s TAS application for 303(d) is
approved or (2) the date EPA-approved/
promulgated WQS for the tribe’s waters
are effective. (See section VII for the
procedure EPA will follow in reviewing
a tribe’s TAS application.). Thus, for
example, if EPA approves a tribe’s TAS
application on March 15, 2017 and the
tribe’s WQS on June 30, 2017, the tribe’s
first list would be due on April 1, 2020.
The tribe could submit its list to EPA
prior to that date, if it chooses.

Most tribes that would be eligible for
TAS authorization under this rule are
likely to be recipients of CWA section
106 grants and would thus be required
to submit section 106 grant work plans
annually. If a tribe’s CWA section 106
grant work plan includes ambient water
quality monitoring activities, the tribe is
also required to develop a tribal
assessment report (TAR) pursuant to the
CWA section 106 grant reporting
requirements.? EPA encourages tribes
that obtain TAS for the CWA Section
303(d) Program and also develop CWA
section 106 TARs to consider combining
their CWA section 303(d) impaired
waters list with their CWA section 106
TAR, and to submit the integrated report
electronically through the Assessment
TMDL Tracking and Implementation
System (ATTAINS).? ATTAINS is a
database and Web site used for state
reporting and displaying of CWA 303(d)
and 305(b) 10 “Integrated Report” 11 and
TMDL data. EPA is working with tribes
on a pilot for submitting TAR
information into ATTAINS.

B. Establishment and Submission of
TMDLs

Under the CWA, each state and
authorized tribe must, “from time to
time,” establish and submit TMDLSs for

8 Final Guidance on Awards of Grants to Indian
Tribes under Section 106 of the Clean Water Act,
(http://www2.epa.gov/sites/production/files/2014-
09/documents/final-tribal-guidance.pdf) at page
8-1.

9 “Water Quality Assessment and TMDL
Information,” available at http://ofmpub.epa.gov/
waters10/attains_index.home.

10 CWA section 305(b) requires states to provide
every two years an assessment of the quality of all
their waters. EPA explicitly exempted tribes from
the section 305(b) reporting requirement. 40 CFR
130.4(a); 54 FR 14354, 14357 (April 11, 1989).

11 Guidance for 2006 Assessment, Listing and
Reporting Requirements Pursuant to Sections
303(d), 305(b) and 314 of the Clean Water Act, July
29, 2005, available at https://www.epa.gov/sites/
production/files/2015-10/documents/2006irg-
report.pdf.

pollutants causing impairments in all
the waters on its 303(d) list. CWA
sections 303(d)(1)(C) and 303(d)(2).
States and authorized tribes set
priorities for developing TMDLs for
their listed waters.

TMDLs must be established “at a level
necessary to implement the applicable
water quality standards with seasonal
variations and a margin of safety which
takes into account any lack of
knowledge concerning the relationship
between effluent limitations and water
quality.” CWA section 303(d)(1)(C).
Where a TMDL makes allocation
tradeoffs between point and nonpoint
sources, the TMDL record must also
demonstrate ‘“reasonable assurance”
that the nonpoint source allocations will
be achieved. 40 CFR 130.2(i).
Calculations to establish TMDLs must
be subject to public review. 40 CFR
130.7(c)(1)(ii). Once established, the
state or authorized tribe submits the
TMDL to EPA for review.

C. EPA Review of Lists and TMDLs

Once EPA receives a list or TMDL, it
must either approve or disapprove that
list or TMDL within 30 days. CWA
section 303(d)(2). If EPA disapproves
the list or TMDL, EPA must establish a
replacement list or TMDL within 30
days of disapproval. 40 CFR 130.7(d)(2).

V. What are EPA’s procedures for a
tribe to seek TAS for the CWA Section
303(d) Impaired Water Listing and
TMDL Program?

Consistent with the statutory
requirement in section 518 of the CWA,
this rule establishes the procedures by
which an Indian tribe may apply and
qualify for TAS for purposes of the
CWA Section 303(d) Impaired Water
Listing and TMDL Program. Such
procedures are codified in a new section
130.16 of the water quality planning and
management regulation. Section 130.16
identifies (1) the criteria an applicant
tribe is required to meet to be treated in
a similar manner as a state, (2) the
information the tribe is required to
provide in its application to EPA, and
(3) the procedure EPA will use to review
the tribal application. Section 130.16 is
intended to ensure that tribes treated in
a similar manner as states for the
purposes of the CWA Section 303(d)
Impaired Water Listing and TMDL
Program are qualified, consistent with
CWA requirements, to conduct a Listing
and TMDL Program. The procedures are
meant to provide more opportunities for
tribes to engage fully in the Program and
are not intended to act as a barrier to
tribal assumption of the 303(d) Program.

The TAS procedures in this rule are
closely based on the existing TAS

regulation at 40 CFR 131.8, which
established the TAS process for the
CWA Section 303(c) WQS Program. EPA
established the TAS process for WQS in
1991, and the great majority of TAS
activity for regulatory programs under
the CWA has occurred in the WQS
Program. The WQS TAS rule has proven
very effective in ensuring that applicant
tribes satisfy statutory TAS criteria and
are prepared to administer WQS
Programs under the Act. It thus served
as a useful model for this TAS rule.

The TAS criteria tribes are required to
meet for purposes of the CWA Section
303(d) Impaired Water Listing and
TMDL Program originate in CWA
section 518. As reflected in the
regulatory language, the tribe must (1)
be federally recognized and meet the
definitions in sections 131.3(k) and (1),
(2) carry out substantial governmental
duties and powers, (3) have appropriate
authority to regulate the quality of
reservation waters, and (4) be
reasonably expected to be capable of
administering the Impaired Water
Listing and TMDL Program. These
criteria are discussed below.

The first criterion for TAS requires
the tribe to be federally recognized by
the U.S. Department of the Interior
(DOI) and meet the definitions in
sections 131.3(k) and (1). The tribe may
address the recognition requirement
either by stating that it is included on
the list of federally recognized tribes
published periodically by DOI, or by
submitting other appropriate
documentation (e.g., if the tribe is
federally recognized but is not yet
included on the DOI list). The definition
of “tribe” in section 131.3(1), along with
requiring federal recognition,
additionally requires that the tribe is
exercising governmental authority over
a Federal Indian reservation. ‘“Federal
Indian reservation” is defined in section
131.3(k) as “all land within the limits of
any Indian reservation under the
jurisdiction of the United States
Government, notwithstanding the
issuance of any patent, and including
rights-of-way running through the
reservation.” (See further discussion of
the term “‘reservation” in section IB of
this preamble.) The governmental
authority and reservation aspects of
these definitions would be addressed in
the tribe’s application, including as part
of its descriptive statements that it
currently carries out substantial
governmental duties and powers over a
defined area, and that it has authority to
regulate water quality over a
reservation.

The second criterion requires the tribe
to have a governing body ““carrying out
substantial governmental duties and
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powers.” The Agency considers
“substantial governmental duties and
powers”’ to mean that the tribe is
currently performing governmental
functions to promote the health, safety,
and welfare of the affected population
within a defined geographical area. See
54 FR at 39101. Examples of such
functions may include, but are not
limited to, the power to tax, the power
of eminent domain, and police power.
Federal recognition by DOI would not,
in and of itself, satisfy this criterion.
EPA expects that most tribes should be
able to meet this criterion without much
difficulty. Id.

To address the second criterion, the
tribe is required to submit a descriptive
statement demonstrating that the tribal
governing body is currently carrying out
substantial governmental duties and
powers over a defined area. The
descriptive statement should (1)
describe the form of tribal government,
(2) describe the types of essential
governmental functions currently
performed, such as those listed above,
and (3) identify the sources of
authorities to perform these functions
(e.g., tribal constitutions and codes).

The third criterion, concerning tribal
authority, means that a tribe seeking
TAS for purposes of the CWA Section
303(d) Impaired Water Listing and
TMDL Program must adequately
demonstrate authority to manage and
protect water resources within the
borders of the tribe’s reservation. To
verify authority and satisfy the third
criterion of the rule, a tribe must
include a descriptive statement of its
authority to regulate water quality,
which should include a statement
signed by the tribe’s legal counsel, or an
equivalent official, explaining the legal
basis for the tribe’s regulatory authority,
and appropriate additional
documentation (e.g., maps, tribal codes,
and ordinances).

As described in EPA’s May 16, 2016,
interpretive rule, EPA previously took
an initial cautious approach that
required tribes applying for eligibility to
administer regulatory programs under
the CWA to demonstrate their inherent
tribal authority over the relevant
regulated activities on their
reservations. See, e.g., 81 FR at 30185—
86; 56 FR at 64877-81. This included a
demonstration of inherent regulatory
authority over the activities of non-tribal
members on lands they own in fee
within a reservation under the
principles of Montana v. United States,
450 U.S. 544 (1981), and its progeny.
Montana held that, absent a federal
grant of authority, tribes generally lack
inherent civil jurisdiction over
nonmember activities on nonmember

fee land, but retain inherent civil
authority to regulate nonmember
activities on fee land within the
reservation where (i) nonmembers enter
into “‘consensual relationships with the
tribe or its members, through
commercial dealing, contracts, leases, or
other arrangements” or (ii) . . .
[nonmember] conduct threatens or has
some direct effect on the political
integrity, the economic security, or the
health or welfare of the tribe.” Montana,
450 U.S. at 565—66.

In addressing the second exception of
Montana regarding the effects of
nonmember conduct, EPA has
previously described the Agency’s
operating approach to require—to the
extent a demonstration of inherent
regulatory authority is needed—a
showing that the potential impacts of
regulated activities on the tribe are
serious and substantial. 56 FR at 64878.
EPA also explained that the activities
regulated under the various
environmental statutes, including the
CWA, generally have serious and
substantial potential impacts on human
health and welfare. Id. EPA described
the Agency’s expert assessment
regarding the critical importance of
water quality management to self-
government and also explained that
because of the mobile nature of
pollutants in surface waters and the
relatively small size of water bodies on
reservations, it would be very likely that
any water quality impairment on non-
Indian fee land within a reservation
would also impair water quality on
tribal lands. Id. at 64878-79. EPA
reiterates the generalized statutory and
factual findings set forth in those prior
TAS rulemakings, which apply equally
to the regulation of water quality under
the CWA Section 303(d) Program.

EPA has also separately revised its
interpretation of the CWA tribal
provision by conclusively determining
that Congress intended to delegate
authority to eligible tribes to regulate
their entire reservations under the CWA
irrespective of land ownership. In prior
CWA TAS promulgations, EPA
recognized that there was significant
support for the view that Congress had
intended to delegate authority to eligible
Indian tribes to administer CWA
regulatory programs over their entire
reservations, irrespective of land
ownership, and EPA expressly stated
that the issue of tribal authority under
the CWA remained open for further
consideration in light of additional
congressional or judicial guidance. See,
e.g., 56 FR at 64878-81. On May 16,
2016, as part of an entirely separate
regulatory action, EPA published in the
Federal Register a rule to reinterpret the

CWA tribal provision as including such
an express delegation of authority by
Congress. 81 FR 30183. Under that
reinterpretation, applicant Indian tribes
are no longer required to demonstrate
inherent authority to regulate their
reservation waters under the CWA.
Among other things, tribes are thus no
longer required to meet the test
established in Montana v. United States,
450 U.S. 544 (1981), and its progeny
with regard to exercises of inherent
tribal regulatory authority over
nonmember activity. Id. Instead, under
that reinterpretation, absent rare
circumstances that may affect a tribe’s
ability to effectuate the delegation of
authority, a tribe is able to rely on the
congressional delegation of authority
included in section 518 of the statute as
the source of authority to administer
CWA regulatory programs over its entire
reservation as part of its legal statement.
Id.

In the preamble to the proposed
303(d) TAS rule, EPA noted that the
proposed rule intended to provide
appropriate TAS application and review
procedures irrespective of which
interpretation of tribal authority under
the Act applies. As explained in EPA’s
reinterpretation of section 518, EPA’s
existing TAS regulations—including 40
CFR 131.8, upon which this rule is
modeled—accommodate either
interpretation of tribal authority under
the CWA and provide appropriate
application procedures to ensure that
relevant jurisdictional information is
provided to EPA and made available for
comment. 80 FR 47430. The same is true
of this rule, which establishes
procedures needed to fill the gap in TAS
regulatory infrastructure for the CWA
Section 303(d) Program. Now that the
May 16, 2016, interpretative rule is
finalized, the revised interpretation
would be applied in the context of
EPA’s review of a TAS application
submitted under these CWA section
303(d) regulations. Finalization of these
procedural regulations, however, is a
separate and distinct regulatory action
from the reinterpretation and is not
based upon, nor does it depend upon
that earlier action.

The fourth criterion requires that the
tribe, in the Regional Administrator’s
judgment, be reasonably expected to be
capable of administering an effective
CWA Section 303(d) Impaired Water
Listing and TMDL Program. To meet
this requirement, tribes should either (1)
show that they have the necessary
management and technical skills or (2)
submit a plan detailing steps for
acquiring the necessary management
and technical skills. When considering
tribal capability, EPA will also consider
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whether the tribe can demonstrate the
existence of institutions that exercise
executive, legislative, and judicial
functions, and whether the tribe has a
history of successful managerial
performance of public health or
environmental programs.

The specific information required for
tribal applications to EPA is described
in section 130.16 (a) and (b). The
application must, in general, nclude a
statement regarding federal recognition
by DOI, documentation that the tribal
governing body is exercising substantial
duties and powers, documentation of
authority to regulate water quality on
the reservation, a narrative statement of
tribal capability to administer the CWA
Section 303(d) Impaired Water Listing
and TMDL Program, and any other
information requested by the Regional
Administrator.

Consistent with EPA’s other TAS
regulations, the rule also provides that
where a tribe has previously qualified
for TAS for purposes of a different EPA
program, the tribe need only provide the
required information that has not been
submitted as part of a prior TAS
application. To facilitate review of tribal
applications, EPA requests that a tribe,
in its application, inform EPA whether
the tribe has been approved for TAS or
deemed eligible to receive authorization
for any other EPA program. See 59 FR
at 64340.

The TAS application procedures and
criteria for the CWA Sections 303(c)
WQS and 303(d) Impaired Water Listing
and TMDL Programs are similar in
many respects, and a tribe interested in
both programs may wish to streamline
the application process by combining a
request for TAS eligibility for 303(c) and
303(d) into a single application.
Although a tribe is not required to do so,
EPA’s approach allows a tribe to submit
a combined application, which
addresses the criteria and application
requirements of sections 131.8 and
130.16, to EPA if the tribe is interested
in applying for TAS for both the CWA
Section 303(c) and 303(d) Programs.

VI. What special circumstances may

exist regarding qualification for TAS
for the CWA Section 303(d) Impaired
Water Listing and TMDL Program?

There could be rare instances where
special circumstances limit or preclude
a particular tribe’s ability to be
authorized to administer the 303(d)
Program over its reservation. For
example, there could be a separate
federal statute establishing unique
jurisdictional arrangements for a
specific state or a specific reservation
that could affect a tribe’s ability to
exercise authority under the CWA. It is

also possible that provisions in
particular treaties or tribal constitutions
could limit a tribe’s ability to exercise
relevant authority.12

Under section 130.16(b), which
requires tribal applicants to submit a
statement describing their authority to
regulate water quality, EPA encourages
tribes to include a statement of their
legal counsel (or equivalent official)
describing the basis for their assertion of
authority. The statement can include
copies of documents such as tribal
constitutions, by-laws, charters,
executive orders, codes, ordinances, and
resolutions. The provision for a legal
counsel’s statement is designed to
ensure that applicant tribes
appropriately describe the bases of their
authority and address any special
circumstances regarding their assertion
of authority to administer the 303(d)
Program. The rule provides an
appropriate opportunity for
“appropriate governmental entities”
(i.e., states, tribes and other federal
entities located contiguous to the
reservation of the applicant tribe) to
comment on an applicant tribe’s
assertion of authority and, among other
things, inform EPA of any special
circumstances that they believe could
affect a tribe’s authority to administer
the 303(d) Program.

EPA is also aware that section
10211(b) of the Safe, Accountable,
Flexible, Efficient Transportation Equity
Act of 2005 (“SAFETEA”), Public Law
109-59, 119 Stat. 1144 (August 10,
2005) established a unique TAS
requirement with respect to Indian
tribes located in the State of Oklahoma.
Under section 10211(b) of SAFETEA,
tribes in Oklahoma seeking TAS under
a statute administered by EPA for the
purpose of administering an
environmental regulatory program must,
in addition to meeting applicable TAS
requirements under the relevant EPA-
administered environmental statute,
enter into a cooperative agreement with
the state that is subject to EPA approval
and that provides for the tribe and state
to jointly plan and administer program
requirements. This requirement of
SAFETEA applies apart from, and in

12EPA takes no position in this rule regarding
whether any particular tribe or Indian reservation
is subject to any potential impediment relating to
authority to take on the 303(d) Program. Any such
issue would need to be addressed on a case-by-case
basis and with the benefit of a full record of
relevant information that would be developed
during the processing of a particular TAS
application. To the extent EPA is ever called upon
to make a decision regarding this type of issue, such
a decision would be rendered in the context of
EPA'’s final action on a specific TAS application,
and any judicial review of that decision would
occur in that context.

addition to, existing TAS eligibility
criteria, including the TAS criteria set
forth in section 518 of the CWA. This
rule relates solely to the CWA TAS
requirement; it thus has no effect on the
separate requirement of section 10211(b)
of SAFETEA.

What is EPA’s position on certain public
comments regarding special
circumstances?

EPA received several comments
asserting that special circumstances
limit particular tribes’ ability to obtain
TAS for the CWA 303(d) Program. For
instance, one state asserted that, under
federal law specific to that state, the
state has primary regulatory authority
and jurisdiction for environmental
programs throughout the state,
including over Indian territories and
waters. The state requested that EPA
confirm that in this state, a tribe would
not be eligible to attain TAS for the
303(d) Program or any other CWA
regulatory program. One state asserted
that a tribe located in the state is
precluded by federal statute specific to
that tribe from regulating reservation
land that is owned in fee by non-tribal
citizens. An industry commenter
asserted that the tribe where its facility
is located entered into a binding
agreement waiving regulatory authority
over the commenter’s facility, and
accordingly, making the tribe ineligible
to assert jurisdiction over the facility for
CWA purposes.

EPA appreciates the information
about special circumstances provided in
the comments. Importantly, the precise
outcome of any such circumstance
could only be determined in the context
of a particular tribe’s TAS application
and upon a full record of information
addressing the issue. The substance of
these specific situations is thus outside
the scope of—and is not affected by—
this rule. This rule only establishes
criteria and a process for tribes to apply
for TAS for the 303(d) Program; it does
not adjudicate the outcome of that
process for any particular tribe.
However, EPA notes that the comments
are both illustrative and instructive
regarding the types of special
circumstances and jurisdictional issues
that may affect a tribe’s ability to obtain
TAS for the 303(d) Program. Federal
statutes other than the CWA may, for
instance, limit a particular tribe’s or
group of tribes’ ability to participate, in
whole or in part, in CWA regulation
through the TAS process. Before
approving a tribe’s TAS eligibility, EPA
would carefully consider whether any
binding contractual arrangements or
other legal documents such as tribal
charters or constitutions might affect the
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tribe’s regulatory authority generally, or
with regard to any specific members of
the regulated community. Finally, under
this rule—and consistent with TAS
requirements for other regulatory
programs—the geographic scope of the
reservation boundaries over which a
tribe asserts authority would continue to
be a relevant and appropriate issue for
consideration in the TAS process.
Sections 130.16(b)(3) and (c)(2) of this
rule require applicant tribes to address
these types of issues in their
jurisdictional statements and provide
states and other appropriate entities an
appropriate opportunity to comment
and inform EPA of any potential
impediments to tribal regulatory
authority. These comment opportunities
help ensure that EPA’s decision making
is well informed.

EPA also received comments on the
proposed rule from the State of
Oklahoma regarding section 10211(b) of
SAFETEA. In its comments, the State of
Oklahoma requested additional
information regarding the process or
sequence of events that will be used to
ensure that this provision of SAFETEA
is satisfied in the context of particular
tribal TAS applications that may be
submitted following finalization of this
rule. EPA notes that section 10211(b)
expressly contains certain procedural
requirements—i.e., the state/tribal
cooperative agreement must be subject
to EPA review and approval after notice
and an opportunity for public hearing.
Nothing in this rule alters or affects
those requirements. Further, because the
SAFETEA requirement must be satisfied
for a tribe in Oklahoma to obtain TAS
to regulate under an EPA statute, the
final cooperative agreement must be
fully executed and approved by EPA
before EPA can approve a 303(d) TAS
application. Because the State of
Oklahoma is a required signatory to the
agreement, this sequence of events
ensures that the State will have a full
opportunity to participate in the TAS
process—separate from opportunities
that states have through EPA’s TAS
notice and comment procedures.
Nothing in this rule alters or affects
Oklahoma’s participation in the
SAFETEA cooperative agreement or the
requirement that the agreement be in
place as a prerequisite to TAS for the
303(d) Program. EPA notes that there are
no regulations establishing procedures
for the State and applicant tribes to
negotiate SAFETEA cooperative
agreements or for tribes to submit, and
EPA to review, such agreements. There
is thus flexibility for the State and
applicant tribes in Oklahoma to work

together to develop these agreements as
they deem appropriate.

VII. What procedure will EPA follow in
reviewing a tribe’s TAS application?

A. Notice to Appropriate Governmental
Entities

The EPA review procedure, included
in section 130.16(c), specifies that the
Regional Administrator, following
receipt of tribal applications, will
process such applications in a timely
manner. EPA will promptly notify the
tribe that the complete application has
been received. Within 30 days after
receipt of a tribe’s complete TAS
application for 303(d), EPA will provide
notice to appropriate governmental
entities (i.e., states, tribes, and other
federal entities located contiguous to the
reservation of the applicant tribe) of the
complete application and the substance
of and basis for the tribe’s assertion of
authority over reservation waters, and
will provide a 30-day opportunity to
comment to EPA on the tribe’s assertion
of authority. See, e.g., 56 FR at 64884.
EPA will also provide, consistent with
prior practice, sufficiently broad notice
(e.g., through local newspapers,
electronic media, or other appropriate
media) to inform other potentially
interested entities of the applicant
tribe’s complete application and of the
opportunity to provide relevant
information regarding the tribe’s
assertion of authority. As described
below, EPA’s notice and comment
procedure applies unless such process
would be duplicative of a notice and
comment process already performed in
connection with EPA’s approval, after
the effective date of this rule, of the
same tribe’s prior application for TAS
for another CWA regulatory program.

B. Avoidance of Duplicative Notice and
Comment Procedures

In this rule, EPA includes provisions
intended to help avoid unnecessary and
wasteful duplication of the notice and
comment procedures described in
section VIL.A. Specifically, the rule
(section 130.16(c)(4)) provides that,
where a tribe has previously qualified
for TAS for a CWA regulatory
program 13 and EPA has provided notice
and an opportunity to comment on the
tribe’s assertion of authority as part of
its review of the prior application, no
further notice would be provided with
regard to the same tribe’s application for
the 303(d) Program, unless the section
303(d) TAS application presents

13 Specifically, the CWA Section 303(c) WQS
Program, CWA Section 402 NPDES Program or
Sewage Sludge Management Program, or CWA
Section 404 Dredge and Fill Permit Program.

different jurisdictional issues or
significant new factual or legal
information relevant to jurisdiction to
the Regional Administrator.

Where different jurisdictional issues
or information are not present,
additional notice and comment
regarding the tribe’s assertion of
jurisdiction would be duplicative of the
process already undertaken during
EPA’s review of the prior TAS
application. Under these circumstances,
the rule avoids such duplication of
efforts by providing that the relevant
EPA Regional Administrator will
process a TAS application for the 303(d)
Program without a second notice and
comment process.

Where different jurisdictional issues
or new or changed information are
present, the notice and comment
process described in section 130.16(c)(2)
applies. For example, if the geographic
reservation area over which an
applicant tribe asserts authority is
different from the area covered by a
prior TAS application or EPA approval,
the process in section 130.16(c)(2)
applies and provides an appropriate
opportunity for comment on the tribe’s
assertion of authority over the new area.
In such circumstances, a tribe may find
it appropriate and useful to update its
prior TAS application at the same time
it applies for TAS for 303(d). This
would help ensure that the tribe’s TAS
eligibility for the various CWA programs
covers the same geographic area. Such
a combined TAS application would be
subject to the section 130.16(c)(2) notice
and comment process.

This approach applies prospectively
only, i.e., where the tribe obtains TAS
for the CWA Section 303(c) WQS
Program, CWA Section 402 NPDES
Program or Sludge Management
Program, or CWA section 404 dredge
and fill Permit Program after the
effective date of this rule. In other
words, if a tribe first gains TAS for
303(c) or another CWA regulatory
program after this rule is finalized, and
subsequently seeks TAS for the 303(d)
Program, additional notice and
comment would not be required as part
of the 303(d) TAS application unless
different jurisdictional issues or
significant new factual or legal
information relevant to jurisdiction are
presented in the 303(d) application.
However, if a tribe had been approved
for TAS only for 303(c) or another CWA
program prior to the effective date of
this rule, the notice and comment
procedures of section 130.16(c)(2) will
apply. Further notice and comment may
not be necessary, for example, where a
tribe has been approved for a TAS
application for 303(c) (WQS) after the
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effective date of this rule, and then
subsequently applies for TAS for the
303(d) Program. If that tribe had
previously demonstrated that it may
effectuate the congressional delegation
of authority for a CWA regulatory
program, and the tribe is applying for
the same geographic area, a new notice
and comment procedure generally
would not be needed for the 303(d)
TAS. A tribe in this circumstance might
note in its 303(d) TAS application that
it is applying for the same geographic
scope and using the same legal basis as
the previous CWA TAS regulatory
approval.

EPA notes that the notice and
comment procedures (and the
exemption thereto) described in this
rule relate solely to tribal assertions of
authority as part of TAS applications.
They do not address any issues relating
to notice and comment on section
303(d) lists and TMDLs associated with
303(d) Program implementation by a
TAS-eligible tribe.

1. What did EPA consider regarding the
notice and comment exemption?

In the proposed rule, EPA proposed to
apply this exemption generally—that is,
to all tribal applications that meet the
exemption criteria even if the earlier
CWA TAS approval occurred prior to
the finalization of the 303(d) TAS rule.
EPA requested comment on its proposed
exemption and alternative approaches.
In addition, we requested comment on
whether the section 130.16(c)(4) notice
and comment exemption should instead
be available only prospectively—i.e.,
only where the applicant tribe obtains
TAS for the CWA Section 303(c) WQS
Program, CWA Section 402 NPDES
Program or Sewage Sludge Management
Program, or CWA Section 404 Dredge
and Fill Permit Program after the rule is
finalized (and, again, only if different
jurisdictional issues or significant new
factual or legal information relevant to
jurisdiction are not present in the tribe’s
303(d) TAS application). EPA also
considered not providing such a notice
and comment exemption, regardless of
whether tribes have obtained TAS for
other CWA regulatory programs.

2. What is EPA’s position on certain
public comments regarding notice and
comment?

EPA received several comments on
the proposed notice and comment
approach, including from several tribes,
several states, one local government,
and one non-governmental organization.
The tribal commenters generally
expressed support for the proposed
approach, noting that tribes that have
TAS approval for another CWA program

should not have to go through
additional delay for a duplicative notice
and comment process. Two tribal
commenters also noted that the
approach should not be limited to
prospective applications, with one
commenter asserting that anyone with
objections to previous applications
already had an opportunity to express
those concerns. States, local entities,
and industry generally opposed the
proposed streamlined notice and
comment approach. One state asserted
that states should have an opportunity
to comment on all applications,
regardless of previous TAS applications.
One state commenter, while generally
opposed to the approach, indicated that
the approach at a minimum should be
applied prospectively only. One state
asserted that the proposed approach
would not provide an opportunity to
have input to the development of a new
tribal program. Another state noted that
the public should have an opportunity
to comment on a program such as 303(d)
that may have more direct and broader
public implications than other TAS
programs. One state commenter
supported the proposed approach, but
said that it should be applied
prospectively only. A local government
and a nongovernmental organization
asserted that the approach limits due
process and expands tribal control over
non-tribal persons and lands.

EPA agrees with the commenters who
supported the proposed approach as an
effective and efficient means to ensure
appropriate notice procedures on tribal
assertions of authority in 303(d) TAS
applications, while avoiding
unnecessary and wasteful duplication.
EPA also appreciates, but disagrees
with, the comments that additional
notice and comment should be required,
regardless of previous CWA TAS
applications. As discussed previously,
where different jurisdictional issues or
information are not present, additional
notice and comment procedures would
be duplicative of the process already
undertaken during EPA’s review of a
prior TAS application. Eliminating
unnecessary burdens is consistent with
longstanding EPA and Executive policy
to support tribal self-determination and
promote and streamline tribal
involvement in managing and regulating
their lands and environments. See, e.g.,
Executive Order 13175, 65 FR 67249,
November 9, 2000; Presidential
Memorandum: Government-to-
Government Relations with Native
American Tribal Governments, 59 FR
22951, April 29, 1994; EPA Policy for
the Administration of Environmental
Programs on Indian Reservations,

November 8, 1984.14 This rule thus
maintains the notice and comment
exemption in section 130.16(c)(4).

EPA also notes that the notice and
comment procedures described in this
rule are not required by the CWA or
other federal law. Instead, they are
provided by EPA as a matter of the
Agency’s discretion to ensure that EPA’s
decision making on tribal assertions of
authority in TAS applications is well-
informed, including by any relevant
information that may be made available
by appropriate governmental entities.

EPA has, however, decided to make
the notice and comment exemption
available only prospectively. Limiting
the notice and comment exemption to
prospective applications is appropriate
because the notice and comment
exemption will not provide any
streamlining benefit to tribes with prior
CWA TAS approvals in light of EPA’s
recent publication of an interpretive
rule revising the Agency’s approach to
tribal jurisdiction under the CWA.
Revised Interpretation of Clean Water
Act Tribal Provision, 81 FR 30183 (May
16, 2016). In the interpretive rule, EPA
announced the Agency’s conclusion that
section 518 of the CWA includes a
delegation of authority from Congress to
eligible tribes to regulate waters
throughout their reservations under the
statute, irrespective of who owns the
relevant reservation area. This revised
interpretation thus eliminated the need
for tribes seeking TAS for the purpose
of administering a CWA regulatory
program to demonstrate their inherent
authority to regulate reservation water
resources under principles of federal
Indian law. To date, all of the tribes that
have been approved by EPA for
eligibility to administer a CWA
regulatory program were approved
consistent with EPA’s prior (pre-
interpretive rule) approach to tribal
jurisdiction. Because the interpretive
rule revised EPA’s approach to tribal
jurisdiction, new TAS applications for a
CWA regulatory program, including the
303(d) Program, will proceed under the
revised interpretation, thus presenting a
different jurisdictional issue than prior
applications. Even if EPA opted to apply
the notice and comment exemption
retrospectively, the procedures of
section 130.16(c)(2) would apply in all
such cases because the circumstances
authorizing the exemption of section
130.16(c)(4) will be absent. Applying
the exemption retrospectively would
not provide the intended streamlining

14 EPA Policy for the Administration of
Environmental Programs on Indian Reservations,
November 1984, available at https://www.epa.gov/
tribal/epa-policy-administration-environmental-
programs-indian-reservations-1984-indian-policy.


https://www.epa.gov/tribal/epa-policy-administration-environmental-programs-indian-reservations-1984-indian-policy
https://www.epa.gov/tribal/epa-policy-administration-environmental-programs-indian-reservations-1984-indian-policy
https://www.epa.gov/tribal/epa-policy-administration-environmental-programs-indian-reservations-1984-indian-policy
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benefit, given the existence of different
jurisdictional issues. Going forward,
however, EPA will apply the exemption
per the provisions in section
130.16(c)(4).

C. Treatment of Competing or
Conflicting Claims

Where a tribe’s assertion of authority
is subject to a competing or conflicting
claim, the procedures in this rule
provide that the Regional Administrator,
after due consideration and in
consideration of any other comments
received, will determine whether the
tribe has adequately demonstrated
authority to regulate water quality on
the reservation for purposes of the
303(d) Program. Where the Regional
Administrator concludes that a tribe has
not adequately demonstrated its
authority with respect to an area in
dispute, then tribal assumption of the
CWA Section 303(d) Impaired Water
Listing and TMDL Program may be
restricted accordingly. If a dispute is
focused on a limited area, this would
not necessarily delay EPA’s decision to
treat the tribe in a similar manner as a
state for non-disputed areas.

This procedure does not imply that
states, tribes, other federal agencies, or
any other entity have veto power over
tribal TAS applications. Rather, it is
intended to assist EPA in gathering
information that may be relevant to the
Agency’s determination whether the
applicant tribe has the necessary
authority to administer the CWA
Section 303(d) Impaired Water Listing
and TMDL Program. EPA will consider
comments but will make an
independent evaluation of the tribal
showing.

D. EPA’s Decision Process

The rule requires EPA to process a
tribe’s TAS application in a timely
manner, but does not specify a precise
time frame for review of tribal TAS
applications. Each TAS application will
present its own set of legal and factual
issues, and EPA anticipates that in some

cases it may be necessary to request
additional information when examining
tribal TAS applications. Similarly, the
Agency’s experience with states
applying for various EPA programs and
with tribes applying for TAS for the
WQS Program indicates that additional
engagement between EPA and the
applicant may be necessary before final
decisions are made. EPA expects that
similar exchanges with tribes will often
be helpful and enhance EPA’s
processing of tribal TAS applications for
the CWA Section 303(d) Impaired Water
Listing and TMDL Program.

Where the Regional Administrator
determines that a tribal TAS application
satisfies the requirements of section
130.16(a) and (b), the Regional
Administrator will promptly notify the
tribe that the tribe has qualified for TAS
for the CWA Section 303(d) Impaired
Water Listing and TMDL Program. A
decision by the Regional Administrator
that a tribe does not meet the
requirements for TAS for purposes of
the CWA Section 303(d) Impaired Water
Listing and TMDL Program would not
preclude the tribe from resubmitting an
application at a future date. If the
Regional Administrator determines that
a tribal application is deficient or
incomplete, EPA will identify such
deficiencies and gaps so the tribe can
make changes as appropriate or
necessary.

VIII. What are EPA’s expectations
regarding WQS and WQS TAS as
prerequisites for tribes applying for
TAS authority for the 303(d) Program?

This final rule does not require tribes
to have applicable WQS in place for
their reservation waters prior to
applying for TAS eligibility for the
303(d) Program. The rule also does not
require tribes seeking TAS eligibility for
the 303(d) Program to have previously
obtained EPA approval for TAS for the
WQS Program. Under section 303(d),
however, states and authorized tribes
must develop lists of impaired waters

and TMDLs based on applicable WQS.
CWA sections 303(d)(1) and (2).
Accordingly, EPA expects that the tribes
most likely to be interested in applying
for TAS for the 303(d) Program will be
those that also have TAS for CWA
section 303(c) and have applicable WQS
for their reservation waters. EPA has
taken final action approving TAS for
WQS for 53 tribes. Forty-two of those
tribes have EPA-approved WQS, and
one tribe without TAS for WQS has
EPA-promulgated WQS.15 These tribes
will already have demonstrated an
interest in directly administering certain
fundamental elements of the CWA as
well as the capacity to do so.

Since applicable WQS are a
foundation of the CWA’s water quality-
based approach to protecting our
nation’s waters, EPA recommends that
establishing EPA-approved/EPA-
promulgated WQS for reservation water
bodies is an important first step for
tribes interested in protecting and
restoring their reservation waters. As
tribes gain experience developing and
administering applicable WQS on their
reservations, they may become
interested in greater involvement in
additional CWA programs—such as the
303(d) Program—designed to ensure
that applicable WQS are achieved.
Obtaining TAS to implement a CWA
Section 303(d) Impaired Water Listing
and TMDL Program for its reservation
waters is one potential next step for
interested tribes.

Table 1 is an example of a step-wise
approach that tribes may follow in
developing their water quality programs
under the CWA and ultimately seeking
TAS for the CWA Section 303(d)
Impaired Water Listing and TMDL
Program. This is only one possible
approach. Many of the identified steps
could be completed in parallel rather
than sequentially. In particular, this
approach does not preclude a tribe from
seeking TAS for the 303(d) Program,
either separately or concurrently with
TAS for the WQS Program.

TABLE 1—EXAMPLE OF A STEP-WISE APPROACH TO REGULATORY ACTIVITIES FOR TRIBES INTERESTED IN APPLYING FOR
TAS AUTHORITY TO IMPLEMENT THE CWA SECTION 303(d) IMPAIRED WATER LISTING AND TMDL PROGRAM

Step 1: Tribe seeks TAS for CWA 303(c) WQS

Step 2: Tribe Adopts WQS

15EPA maintains a current list of authorized
tribes and tribal WQS approvals at https://

www.epa.gov/wgs-tech/epa-approvals-tribal-water-
quality-standards.

e Tribe decides to evaluate and address water quality within its res-
ervation by establishing WQS under the CWA.

* Tribe identifies and inventories reservation water bodies.

o Tribe applies for TAS for WQS.

o EPA approves tribe’s TAS application.

e Tribe develops its water quality goals.

o Tribe drafts and adopts WQS and submits for EPA approval.

e EPA approves tribal WQS.


https://www.epa.gov/wqs-tech/epa-approvals-tribal-water-quality-standards
https://www.epa.gov/wqs-tech/epa-approvals-tribal-water-quality-standards
https://www.epa.gov/wqs-tech/epa-approvals-tribal-water-quality-standards
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TABLE 1—EXAMPLE OF A STEP-WISE APPROACH TO REGULATORY ACTIVITIES FOR TRIBES INTERESTED IN APPLYING FOR
TAS AUTHORITY TO IMPLEMENT THE CWA SECTION 303(d) IMPAIRED WATER LISTING AND TMDL PROGRAM—Continued

Step 3: Tribe seeks TAS for CWA Section 303(d) Impaired Water List-

ing and TMDL Program.

Step 4: Tribe implements the CWA Section 303(d) Impaired Water List-

ing and TMDL Program.

Step 5: Tribe implements TMDLs (not required by 40 CFR 130.7)

Step 6: Tribe seeks other CWA regulatory programs ............ccceceeveeinenen.

TMDLs.

CWA.

limited to:

plicable WQS).

TMDLs.

Possibilities include:

e Tribe decides to assess water quality conditions against applicable
WQS (i.e., comparing water quality monitoring data and information
against applicable WQS), identify impaired waters, and develop

e Tribe applies for TAS to implement a 303(d) Program under the

e EPA approves TAS for 303(d).
Tribe conducts activities identified in 40 CFR 130.7, including but not

o Assembles and evaluates all existing and readily available water
quality-related data and information on reservation water bodies.
o Develops section 303(d) list of impaired waters (that is, reserva-
tion water bodies that do not meet or are not likely to meet ap-

Prioritizes list of impaired water bodies for TMDL development.
Submits section 303(d) list to EPA for approval.

Develops TMDLs for listed waters.

Submits TMDLs to EPA for approval.

e Tribe carries out watershed-specific plans and actions to implement

e Tribe monitors TMDL implementation and effectiveness.
e CWA Section 402 NPDES Program.

e CWA Section 405 Sewage Sludge Management Program.
e CWA Section 404 Dredge and Fill Permit Program.

A. What did EPA consider regarding
WQS and WQS TAS as prerequisites for
303(d) TAS?

In the proposed rule, EPA did not
propose to require tribes to have CWA-
applicable WQS—i.e., either approved
by EPA or promulgated by EPA—in
place on their reservations prior to
applying for TAS eligibility under CWA
section 518 for purposes of
administering the 303(d) Program. This
approach is consistent with other CWA
and EPA programs, which authorize
tribes to seek TAS eligibility without
requiring as a prerequisite the existence
of any separate EPA-approved tribal
environmental programs. Because the
listing of waters and development of
TMDLs under section 303(d) must be
based on applicable WQS (see CWA
sections 303(d)(1) and (2)), EPA
specifically invited public comment in
the proposed rule on whether applicable
WQS should instead be a prerequisite
for obtaining TAS eligibility for the
CWA Section 303(d) Impaired Water
Listing and TMDL Program. EPA also
invited public comment on whether a
tribe applying for TAS for the 303(d)
Program should be required to have
already received EPA approval—or at
least simultaneously apply—for TAS for
the CWA Section 303(c) WQS Program.

B. What is EPA’s position on certain
public comments regarding WQS and
WQS TAS as prerequisites for 303(d)
TAS?

EPA received comments on this topic
from several tribes and tribal

organizations, as well as several states.
Two tribal organizations and one tribe
asserted that applicable WQS should
not be required prior to a tribe applying
for TAS for the 303(d) Program. One of
these tribal commenters reasoned that
developing WQS requires time and
should not be a barrier to tribes seeking
303(d) TAS. Another tribe asserted that
WQS should not be required, in order to
allow for an expedited process for a
tribe seeking 303(d) TAS. One tribe
commented that WQS should be
required because lists of impaired
waters must be based on applicable
WQS. Five states asserted that WQS
should be required because lists must be
based on applicable WQS. One of these
states also commented that both WQS
and TAS for 303(c) should be required.
Another state commented that resources
would be wasted by tribes developing
applications, and by the government in
reviewing applications, for a program
that tribes cannot implement without
wQs.

EPA also received comments on
whether a tribe should have TAS for
303(c) before applying for 303(d) TAS,
or at least apply concurrently for 303(c)
and 303(d) TAS. Two tribes asserted
that TAS for 303(c) should not be a
requirement in order for a tribe to seek
303(d) TAS. Two states supported the
opposite position: That TAS for 303(c)
should be in place before a tribe applies
for 303(d) TAS. Another state also
asserted that tribes should apply for
303(c) TAS prior to, or at least

concurrent with, their application for
303(d) TAS.

EPA agrees with the commenters that
WQS are the basis for the development
of impaired waters lists and TMDLs. See
sections 303(d)(1) and (2). As discussed
in Section IV, under section 303(d) of
the CWA, every two years authorized
tribes would be required to develop lists
of waters not meeting, or not expected
to meet, applicable water quality
standards. 40 CFR 130.7(d). Impaired
waters are waters for which technology-
based limitations and other required
controls are not stringent enough to
meet applicable CWA water quality
standards. Under section 303(d), a tribe
would use applicable WQS as the basis
for identifying impaired waters and
calculating TMDLs, which quantify the
maximum amount of a pollutant that a
water body can receive and still meet
the WQS.

Although 303(d) lists and TMDLs are
developed based on applicable WQS,
EPA disagrees that the Agency should
impose a regulatory requirement that
such WQS must be in place before a
tribe can apply under section 518 for
303(d) TAS eligibility. Similarly, EPA
disagrees that the Agency should
impose a regulatory requirement that a
tribe must have TAS for 303(c) prior to
applying for 303(d) TAS. This rule
establishes the process for a tribe to seek
TAS for the 303(d) Program. The
process of applying for 303(d) TAS
eligibility under section 518 is a
separate step distinct from the process
of implementing section 303(d) through
the development of 303(d) lists or
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TMDLs. The TAS review focuses on the
applicant tribe’s governmental
functions, authority, and capability to
administer the program. Approval of the
tribe’s TAS application does not, by
itself, allow the tribe to submit lists of
impaired waters and establish TMDLs.
Authorizing tribes to seek TAS
eligibility in the absence of applicable
WQS thus creates no conflict with the
CWA requirement that such WQS
provide the basis for 303(d) lists and
TMDLs. Once a tribe has TAS for the
303(d) Program, the tribe would still be
required to develop lists and TMDLs on
the basis of applicable WQS, once they
are in place. In addition, the 303(d) TAS
application process is designed to
provide an opportunity for tribes to
begin to engage with the 303(d)
Program. . . . EPA does not intend for
it to act as a barrier. Requiring
applicable WQS as a prerequisite to a
TAS application would establish an
unnecessary barrier to tribes seeking
TAS eligibility for the 303(d) Program.
See, e.g., EPA Policy for the
Administration of Environmental
Programs on Indian Reservations,
November 8, 1984 and Executive Order
13175, 65 FR 67249, November 9, 2000.
EPA notes that, under this approach,
tribes seeking and obtaining 303(d) TAS
eligibility will have ample opportunity
to develop and seek EPA approval or
establishment of WQS that would be the
basis for section 303(d) implementation.
This rule takes into consideration the
time needed for development of WQS.
As indicated in section 130.16(c)(5) of
this rule, an authorized tribe’s first
impaired waters list must be submitted
to EPA on the next listing cycle due date
that is at least 24 months from the later
of: (1) The date the tribe’s TAS
application for 303(d) is approved or (2)
the date EPA-approved/promulgated
WQS for the tribe’s waters are effective.
Similarly, making TAS for section
303(c) a requirement for tribes seeking
TAS for 303(d) would be unduly
restrictive of tribal options regarding the
development of WQS and
implementation of the 303(d) Program.
As discussed, eligible tribes may
develop lists or TMDLs under 303(d)
based on any WQS that are “‘applicable”
under the Act. “Applicable” WQS
include EPA-approved tribal WQS as
well as those promulgated by EPA. See
CWA sections 303(d)(1) and (2). Thus, a
tribe may reasonably decide to seek TAS
for section 303(d) now to prepare itself
to develop lists and TMDLs in
anticipation of having either EPA-
approved tribal or EPA-promulgated
WQS in place at a later date. Requiring
a tribe to apply for and receive 303(c)
TAS to develop its own WQS would be

an unnecessary step for a tribe seeking
to develop lists and TMDLs based on
EPA-promulgated WQS. In fact,
requiring a tribe to have 303(c) TAS
prior to seeking 303(d) TAS would
prevent a tribe from choosing to
implement federal WQS under section
303(d), without also unnecessarily
expending resources to pursue 303(c)
TAS.

Finally, although EPA expects that the
tribes most likely to be interested in
applying for TAS for section 303(d) will
be those that also have TAS for section
303(c) and have applicable WQS, the
rule should not preclude other tribes
from obtaining TAS status for section
303(d), and thus ensuring that TAS
eligibility requirements are satisfactorily
addressed prior to expending resources
on developing WQS. While one
commenter asserted that resources
would be wasted on 303(d) applications
in the absence of tribal WQS, EPA
disagrees and concludes that the
approach finalized in this rule will
allow tribes, at their discretion, to
streamline and minimize expenditures
on TAS procedures. For example, a tribe
could combine TAS requests for
sections 303(c) and 303(d) into a single
application—an option that EPA
encourages, but does not require.
Requiring that WQS be in place prior to
applying for 303(d) TAS would
eliminate the ability for tribes to
streamline their TAS applications by
applying concurrently for 303(c) and
303(d) TAS. In any event, questions
regarding how best to expend tribal
resources and to organize and address
tribal environmental priorities in
pursuing eligibility for CWA programs
should be left to the sovereign decision
making of tribal governments.

IX. What financial and technical
support is available from EPA to tribes
as they choose to develop and
implement a CWA Section 303(d)
Impaired Water Listing and TMDL
Program?

Pre-proposal input from tribes
indicated that resources and funding
available for TMDL development would
be important considerations for tribes in
deciding whether to apply for TAS for
CWA section 303(d) purposes. During
the public comment period, EPA also
received comments from tribes
reiterating the importance of funding
and technical assistance for tribes
interested in TAS for the 303(d)
Program. As noted in section XLF of the
preamble to this rule, EPA considered
tribal comments in developing this final
rule, and intends to remain sensitive to
tribal resource issues in its budgeting
and planning process. EPA understands

the tribes’ resource concerns, but
observes that the Impaired Water Listing
and TMDL Program is not a grant
program, and no federal grant funds are
available directly from the Impaired
Water Listing and TMDL Program. A
tribe may be able to use its General
Assistance Program (GAP) Grant under
the Indian Environmental General
Assistance Program Act to support
development of a section 303(d)
Program and capacity to implement
such a program, but GAP funds are not
available for ongoing 303(d) Program
implementation. Tribes interested in
using GAP funds should contact their
Regional GAP Program coordinator. In
addition, other potential sources of
tribal funding, such as CWA section 319
grants and section 106 grants, are
already tightly constrained and may not
be available to support additional work
under section 303(d). Some tribes that
receive CWA funding may be able to
identify program activities that could
also support 303(d) activities (e.g.,
assessing water quality to develop
impaired water lists), but the
availability of such funding
opportunities is uncertain.

As resources allow, EPA may be able
to work cooperatively with tribes, as
appropriate, on impaired water listing
and TMDL issues in Indian country. For
example, EPA intends to develop
training and/or provide other technical
support to tribes interested in obtaining
TAS for 303(d) and implementing a
CWA Section 303(d) Impaired Water
Listing and TMDL Program if EPA staff
and other resources are available to do
so. As a general matter, however, EPA
cannot assure that funding will be
available for a tribe to develop or
implement the 303(d) Program; a tribe
considering whether to apply to
administer the Program should carefully
assess its priorities and the availability
of EPA assistance or other resources.

X. What is EPA’s position on certain
other public comments received?

In this section, EPA responds to
several additional topics that were
raised in public comments.

A. Impact on State/Local Authority for
CWA Programs

EPA received several comments
regarding the impact of the rule on local
and state authority over water quality
programs. One state commented that the
rule should clarify the meaning of
“within the borders of the Indian
reservation” to reflect that a state may
have legal holdings within the exterior
border of a reservation that do not
qualify as Indian land. One local
government commented that the
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proposed rule supplants the role of state
and local governments in managing
county or municipal waters on Indian
reservations, and tribal jurisdiction
applies only to federal trust parcels. The
local government commenter also
asserted that states, counties, and
municipalities are complying with
section 303(d) and therefore there is no
need to expand tribal government
involvement. The commenter further
asserted that the rule would exacerbate
state-tribal jurisdictional issues. A local
water organization also commented that
the rule supplants state and local
authority, asserting that only the state
has regulatory authority over water in
the states.

EPA appreciates these comments and
wishes to clarify that this rule has no
effect on the scope of existing state
implementation of section 303(d).
Generally speaking, civil regulatory
authority in Indian country lies with the
federal government and the relevant
Indian tribe, not with the states. See,
e.g., Alaska v. Native Village of Venetie
Tribal Gov’t, 522 U.S. 520, 527 n.1,
1998. In the absence of an express
demonstration of authority by a state for
such areas, and an EPA finding that the
state has authority for those Indian
country waters, EPA has generally
excluded Indian country from its
approvals of state regulatory programs
under the CWA and excluded
waterbodies in Indian country from its
approval of state 303(d) lists and
TMDLs.

This rule relates solely to the process
for tribes to seek TAS for the purpose
of administering CWA section 303(d)
over their reservation waters; it has no
effect on the scope of existing CWA
regulatory programs administered by
states. It neither diminishes nor enlarges
the scope of such approved state
programs.

There are uncommon situations
where a federal statute other than the
CWA grants a state jurisdiction to
regulate in areas of Indian country. For
example, in a few cases EPA has
approved states to operate CWA
regulatory programs in areas of Indian
country where the states demonstrated
jurisdiction based on such a separate
federal statute. This rule does not
address or affect such jurisdiction that
other federal statutes may provide to
states.

B. Relation to May 16, 2016, Interpretive
Rule

Several of the comments EPA
received on the proposed rule raised
issues relating to EPA’s separate
interpretive rule revising the Agency’s
approach to tribal jurisdiction under the

CWA. The interpretive rule was pending
at the time EPA received these
comments, but the rule has since been
finalized. 81 FR 30183. One commenter
supported the interpretive rule and
asked EPA to cross-reference it in the
303(d) TAS rule. One state asked how
the interpretive rule would be applied
where there is state-specific law
addressing unique issues arising in that
state. Two states, one local government,
and two industry commenters expressed
opposition to the interpretive rule.
Reasons for opposing the re-
interpretation included objections to
tribal jurisdiction over non-member
activities and concern regarding impacts
on state CWA programs.

EPA appreciates the issues raised by
the commenters but notes that any
questions or comments regarding the
interpretive rule are outside the scope of
this final rule. This rule relates solely to
the procedures that will apply to tribal
applications for TAS for the section
303(d) Program and to EPA’s review of
such applications. This rule thus fills a
gap in TAS infrastructure, and fulfills
the requirement of CWA section 518(e)
that EPA promulgate final regulations
specifying how tribes shall be treated as
states for purposes of section 303(d).
This rule provides appropriate TAS
procedures irrespective of which
interpretation of tribal jurisdiction
applies. The rulemaking itself neither
adopts, nor implements, any particular
approach to tribal jurisdiction. It simply
provides a process for tribes to apply for
TAS, and for EPA to review such
applications (with relevant input from
appropriate governmental entities and
others). Any application of EPA’s
revised approach to tribal jurisdiction
under section 518 as described in the
final interpretive rule would occur in
the context of EPA’s final decision on a
particular tribe’s TAS application for a
CWA regulatory program, in this case
the 303(d) Program. EPA also notes that
the issues raised by commenters
regarding the then-proposed interpretive
rule were addressed by EPA in the
context of finalizing that rule. 81 FR
30183.16

XI. Statutory and Executive Order
Reviews

Additional information about these
statutes and Executive Orders can be
found at http://www2.epa.gov/laws-
regulations/laws-and-executive-orders.

16 EPA’s Response to Public Comments on

Revised Interpretation of Clean Water Act Tribal
Provision at https://www.regulations.gov/
document?D=EPA-HQ-OW-2014-0461-0110.

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

The Office of Management and Budget
(OMB) determined that this action is not
a significant regulatory action and
therefore it was not submitted to the
OMB for review.

B. Paperwork Reduction Act (PRA)

EPA has submitted the information
collection requirements in this
legislative rule to OMB for approval
under the PRA. The Information
Collection Request (ICR) document that
EPA prepared has been assigned EPA
ICR number 2553.02. You can find a
copy of the ICR in the docket for this
rule, and it is briefly summarized here.
This ICR supplements the current
information collection requirements in
EPA ICR number 1560.11 (National
Water Quality Inventory Reports
(Renewal)) and addresses the tribes’
CWA Section 303(d) Impaired Water
Listing and TMDL TAS application and
303(d) Program implementation burden,
as well as EPA’s burden for reviewing
the tribes’ applications and 303(d)
Program submittals. ICR 1560.11 is a
renewal of ICR 1560.10. OMB approved
ICR number 1560.11 in March 2016.

This legislative rule establishes a
process for tribes to obtain TAS for the
303(d) Program. As described in the
ICR, EPA estimates the total burden on
tribes to apply for TAS for the 303(d)
Program would be 3,240 staff hours
annually for an estimated 12 tribes that
would apply for and receive TAS
approval per year.

Tribes that receive TAS approval and
have applicable WQS will then need to
implement the requirements of section
303(d) to list impaired waters, set TMDL
priorities, and develop TMDLs. EPA
estimates that such 303(d) Program
implementation burden would entail
86,664 staff hours annually for the
estimated 12 tribes. ICR 1560.11 already
includes the estimated burden for states
to implement section 303(d), but does
not include estimates for tribes.
Therefore, the ICR for this rule includes
the tribal section 303(d) implementation
burden as well as the TAS application
burden described in the previous
paragraph.

As discussed in section V of this
notice, EPA’s regulations require that a
tribe seeking to administer a CWA
regulatory program must submit
information to EPA demonstrating that
the tribe meets the statutory criteria
described in section V. EPA requires
this information in order to determine
that the tribe is eligible to administer
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the 303(d) Program. The CWA would
require an authorized tribe to submit
additional information to EPA—in this
case, the lists of impaired waters and
the TMDLs—once the tribe begins
implementing the 303(d) Program.

Respondents/affected entities: Any
federally recognized tribe with a
reservation can potentially apply to
administer a regulatory program under
the CWA. Tribes with TAS for the
303(d) Program would then implement
the Program, as described in section IV.

Respondent’s obligation to respond:
The information discussed in this rule
is required from a tribe only if the tribe
seeks TAS and is found eligible to
administer a CWA Section 303(d)
Impaired Water Listing and TMDL
Program. See EPA’s regulations cited in
section V of this notice.

Estimated number of respondents:
Over 300 tribes with reservations could
potentially apply for 303(d) TAS.
Although there are 567 federally
recognized Indian tribes in the United
States as of this rule, the CWA allows
only those tribes with reservations to
apply for authority to administer
programs. EPA estimates that an average
of 12 tribes per year would apply under
this rule, and an average of 12 tribes per
year would implement the 303(d)
Program over the three year period of
the ICR.

Frequency of response: Application
by a tribe to be eligible to administer the
303(d) Program is a one-time collection
of information. Authorized tribes
implementing the 303(d) Program
would submit impaired water lists to
EPA every two years, and submit
TMDLs to EPA from time to time as
described in section IV of this notice.

Total estimated burden: 89,904 tribal
staff hours per year for TAS for 303(d)
Program application activities and
303(d) Program implementation
activities. Burden is defined at 5 CFR
1320.3(b).

This estimate may overstate actual
burden because EPA used a
conservatively high estimate of the
annual rate of tribal applications. This
conservatively high estimate was used
to ensure that the ICR does not
underestimate tribal burden, given that
EPA used a simplifying steady-state
assumption in estimating annualized
tribal application costs. Also, EPA used
conservatively high estimates of 303(d)
Program implementation burden (i.e.,
303(d) listing and number of TMDLs
that tribes would submit to EPA
annually), as further described in the
ICR number 2553.02.

Total estimated cost: $4,185,264,
including staff salaries and the cost of
support contractors for an annual

average of 12 tribes to apply for TAS
and implement the 303(d) Program. This
action does not include capital or
operation and maintenance costs.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in 40
CFR are listed in 40 CFR part 9.

C. Regulatory Flexibility Act (RFA)

I certify that this action will not have
a significant economic impact on a
substantial number of small entities
under the RFA. This action will not
impose any requirements on small
entities. This action affects only Indian
tribes that seek TAS for the CWA
Section 303(d) Impaired Water Listing
and TMDL Program.

D. Unfunded Mandates Reform Act
(UMRA)

This action does not contain any
unfunded mandate as described in
UMRA, 2 U.S.C. 1531-1538, and does
not significantly or uniquely affect small
governments. The action imposes no
enforceable duty on any state, local or
tribal governments or the private sector.

E. Executive Order 13132: Federalism

This action does not have federalism
implications. It will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government.

This action only applies to tribal
governments that seek eligibility to
administer the 303(d) Program.
Although it could be of interest to some
state governments, it does not apply
directly to any state government or to
any other entity.

In the spirit of Executive Order 13132,
and consistent with EPA policy to
promote communications between EPA
and state and local governments, EPA
consulted with state associations and
representatives of state governments to
obtain meaningful and timely input for
consideration in this rule. By letter
dated September 19, 2014, EPA invited
10 national and regional state
associations to an October 1, 2014,
informational meeting at EPA in
Washington, DC.17 As a result of this

17 The ten associations were: The National
Governors Association, the National Conference of
State Legislatures, the Council of State
Governments, the Western Governors’ Association,
the Southern Governors’ Association, the
Midwestern Governors Association, the Coalition of
Northeastern Governors, the Environmental Council

meeting and other outreach, EPA
participated in two subsequent meetings
with a subset of these associations and
their members as well as certain
individual states during October 2014.
Records of these meetings and copies of
written comments and questions
submitted by states and state
associations are included in the docket
for this rule.

Some participants expressed interest
in: (1) The nature of comments received
from tribes during the pre-proposal
tribal consultation and coordination
(April 8-June 6, 2014); (2) where they
could find the list of tribes having TAS
for the WQS Program; (3) whether the
TAS process for CWA Section 303(d)
Impaired Water Listing and TMDL
Program would be consistent with other
TAS processes; and (4) whether there is
a process in place to consult with states
where a tribe applies for TAS for 303(d).
Some states also had questions about
issues unique to their situations. EPA
considered this input in developing the
rule, particularly in developing sections
V to IX. EPA also consulted with state
associations and state representatives
during the public comment period,
including a webinar for state
representatives and informational
communications with individual state
representatives. In comments on the
proposed rule, most states generally
were neutral regarding the proposed
rule overall. Some states cited special
circumstances regarding applicability of
the rule in their states, or provided
comments objecting to EPA’s proposed
(now final) interpretive rule regarding
tribal jurisdiction under the CWA. See
Revised Interpretation of Clean Water
Act Tribal Provision, 81 FR 30183 (May
16, 2016).

F. Executive Order 13175: Tribal
Consultation and Coordination

This action has tribal implications
because it will directly affect tribes
interested in administering the CWA
Section 303(d) Impaired Water Listing
and TMDL Program. However, it will
neither impose substantial direct
compliance costs on federally
recognized tribal governments, nor
preempt tribal law. Thus, this action is
not subject to consultation under
Executive Order 13175. Tribes are not
required to administer a 303(d) Program.
Where a tribe chooses to do so, the rule
provides a regulatory process for the
tribe to apply and for EPA to act on the
tribe’s application.

of the States, the Association of Clean Water
Administrators, and the Western States Water
Council.
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EPA consulted and coordinated with
tribal officials under the EPA Policy on
Consultation and Coordination with
Indian Tribes early in the process of
developing this regulation to permit
them to have meaningful and timely
input into its development. A summary
of that consultation and coordination
follows.

EPA initiated a tribal consultation and
coordination process for this action by
sending a “Notification of Consultation
and Coordination” letter on March 28,
2014, to all 566 federally-recognized
tribes as of that date.1® The letter invited
tribal leaders and designated
consultation representative(s) to
participate in the tribal consultation and
coordination process. EPA held a
webinar concerning this matter for tribal
representatives on April 29, 2014. A
total of 46 tribal representatives
participated. Additionally, tribes and
tribal organizations sent five pre-
proposal comment letters to EPA.
Records of this webinar and copies of
written comments and questions
submitted by tribes and intertribal
consortia are included in the docket for
this rule. Tribal comments generally
supported EPA’s plan to propose a TAS
rule for the 303(d) Program. Some
comments expressed the need for
additional financial and technical
support as tribes obtain TAS for the
CWA Section 303(d) Impaired Water
Listing and TMDL Program.

During the 60-day public comment
period on the proposed rule in 2016,
EPA provided informational webinars
for tribes and conducted further
consultation and coordination with
tribes. EPA initiated a tribal
consultation and coordination process
on the proposed rule by sending a
“Notification and Coordination” letter
on January 19, 2016, to the 566
federally-recognized tribes as of that
date. Following the public comment
period, EPA also participated in
informational meetings with tribes. As
noted in Section I, EPA received
comments from nine tribes and tribal
associations on the proposed rule.
Tribal comments generally supported
the proposed rule. Several comments re-
iterated the need for additional funding
and technical support as tribes begin to
implement the 303(d) Program. EPA
considered the tribal comments in
developing this final rule, and intends
to remain sensitive to tribal resource
issues in its budgeting and planning
process. However, EPA cannot assure or
assume that additional funding will be
available for a tribe developing or

18 There are now 567 federally recognized tribes.
81 FR 26826 (May 4, 2016).

implementing the 303(d) Program. A
tribe choosing to administer such
programs will need to carefully weigh
its priorities and any available EPA
assistance as described in section IX
above.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

EPA interprets Executive Order 13045
as applying only to those regulatory
actions that concern environmental
health or safety risks that EPA has
reason to think could disproportionately
affect children, per the definition of
“covered regulatory action” in section
2-202 of the Executive Order. This
action is not subject to Executive Order
13045 because it does not concern an
environmental health or safety risk.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211 because it is not a
significant regulatory action under
Executive Order 12866.

I. National Technology Transfer and
Advancement Act

This rulemaking does not involve
technical standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

The rule does not have potential to
cause disproportionately high and
adverse human health or environmental
effects on minority, low-income, or
indigenous populations. This rule
would have no direct impacts on human
health or the environment. The rule
affects processes and information
collection only. The rule puts in place
the procedures interested tribes would
follow to seek TAS for the CWA Section
303(d) Impaired Water Listing and
TMDL Program. The action is likely to
result in the collection of information or
data that could be used to assess
potential impacts on the health or
environmental conditions in Indian
country (see sections IIl and IV). As
described in sections III and IV above,
under CWA section 303(d), authorized
tribes with applicable WQS would be
required to develop lists of impaired
waters, submit these lists to EPA, and
develop TMDLs for pollutants causing
impairments in the waters on the 303(d)
lists. TAS for 303(d) would provide
authorized tribes the opportunity to
participate directly in protecting their
reservation waters through the Section

303(d) Impaired Water Listing and
TMDL Program, as Congress intended
through CWA section 518(e). EPA also
expects this rule will advance the goals
of the CWA as interested tribes apply for
TAS to administer the CWA Section
303(d) Impaired Water Listing and
TMDL Program for reservation water
bodies.

The action is likely to increase the
availability of water quality information
to indigenous populations as interested
tribes obtain TAS for the CWA Section
303(d) Impaired Water Listing and
TMDL Program and begin implementing
the Program. In short, tribes with TAS
assume the primary role under the CWA
in deciding (1) what waters on their
reservations are impaired and in need of
restoration, (2) the priority ranking for
TMDL development, and (3) what the
TMDLs and pollutant source allocations
for those waters should look like.

EPA provided meaningful
participation opportunities for tribes in
the development of this rule, as
described in “F. Executive Order 13175:
Tribal Consultation and Coordination,”
above.

K. Congressional Review Act

This action is subject to the CRA, and
the EPA will submit a rule report to
each House of the Congress and to the
Comptroller General of the United
States. This action is not a “‘major rule”
as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 130

Environmental protection, Grant
programs-environmental protection,
Indian lands, Intergovernmental
relations, Reporting and recordkeeping
requirements, Water pollution control,
Water supply.

Dated: September 16, 2016.

Gina McCarthy,
Administrator.

For the reasons stated in the

preamble, the U.S. Environmental

Protection Agency amends 40 CFR part
130 as follows:

PART 130—WATER QUALITY
PLANNING AND MANAGEMENT

m 1. The authority citation for part 130
continues to read as follows:

Authority: 33 U.S.C. 1251 et seq.

m 2. Section 130.16 is added to read as
follows:

§130.16 Treatment of Indian tribes in a
similar manner as states for purposes of
the Clean Water Act.

(a) The Regional Administrator may
accept and approve a tribal application
for purposes of administering the Clean
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Water Act (CWA) Section 303(d)
Impaired Water Listing and Total
Maximum Daily Load (TMDL) Program
if the tribe meets the following criteria:

(1) The Indian tribe is recognized by
the Secretary of the Interior and meets
the definitions in § 131.3(k) and (1) of
this chapter;

(2) The Indian tribe has a governing
body carrying out substantial
governmental duties and powers;

(3) The CWA section 303(d) Impaired
Water Listing and TMDL Program to be
administered by the Indian tribe
pertains to the management and
protection of water resources that are
within the borders of the Indian
reservation and held by the Indian tribe,
within the borders of the Indian
reservation and held by the United
States in trust for Indians, within the
borders of the Indian reservation and
held by a member of the Indian tribe if
such property interest is subject to a
trust restriction on alienation, or
otherwise within the borders of the
Indian reservation; and

(4) The Indian tribe is reasonably
expected to be capable, in the Regional
Administrator’s judgment, of carrying
out the functions of an effective CWA
Section 303(d) Impaired Water Listing
and TMDL Program in a manner
consistent with the terms and purposes
of the Act and applicable regulations.

(b) Requests by Indian tribes for
administration of the CWA Section
303(d) Impaired Water Listing and
TMDL Program should be submitted to
the appropriate EPA Regional
Administrator. The application shall
include the following information,
provided that where the tribe has
previously qualified for eligibility or
“treatment as a state” (TAS) under
another EPA-administered program, the
tribe need only provide the required
information that has not been submitted
in a previous application:

(1) A statement that the tribe is
recognized by the Secretary of the
Interior.

(2) A descriptive statement
demonstrating that the tribal governing
body is currently carrying out
substantial governmental duties and
powers over a defined area. The
statement should:

(i) Describe the form of the tribal
government;

(ii) Describe the types of
governmental functions currently
performed by the tribal governing body
such as, but not limited to, the exercise
of police powers affecting (or relating to)
the health, safety, and welfare of the
affected population, taxation, and the
exercise of the power of eminent
domain; and

(iii) Identify the source of the tribal
government’s authority to carry out the
governmental functions currently being
performed.

(3) A descriptive statement of the
tribe’s authority to regulate water
quality. The statement should include:

(i) A map or legal description of the
area over which the tribe asserts
authority to regulate surface water
quality;

(ii) A statement by the tribe’s legal
counsel (or equivalent official) that
describes the basis for the tribe’s
assertion of authority and may include
a copy of documents such as tribal
constitutions, by-laws, charters,
executive orders, codes, ordinances,
and/or resolutions that support the
tribe’s assertion of authority; and

(iii) An identification of the surface
waters that the tribe proposes to assess
for potential impaired water listing and
TMDL development.

(4) A narrative statement describing
the capability of the Indian tribe to
administer an effective CWA Section
303(d) Impaired Water Listing and
TMDL Program. The narrative statement
should include:

(i) A description of the Indian tribe’s
previous management experience that
may include the administration of
programs and services authorized by the
Indian Self-Determination and
Education Assistance Act (25 U.S.C.
450, et seq.), the Indian Mineral
Development Act (25 U.S.C. 2101, et
seq.), or the Indian Sanitation Facility
Construction Activity Act (42 U.S.C.
2004a);

(ii) A list of existing environmental or
public health programs administered by
the tribal governing body and copies of
related tribal laws, policies, and
regulations;

(iii) A description of the entity (or
entities) that exercise the executive,
legislative, and judicial functions of the
tribal government;

(iv) A description of the existing, or
proposed, agency of the Indian tribe that
will assume primary responsibility for
establishing, reviewing, implementing
and revising impaired water lists and
TMDLs; and

(v) A description of the technical and
administrative capabilities of the staff to
administer and manage an effective
CWA Section 303(d) Impaired Water
Listing and TMDL Program or a plan
that proposes how the tribe will acquire
the needed administrative and technical
expertise. The plan must address how
the tribe will obtain the funds to acquire
the administrative and technical
expertise.

(5) Additional documentation
required by the Regional Administrator

that, in the judgment of the Regional
Administrator, is necessary to support a
tribal application.

(c) Procedure for processing a tribe’s
application:

(1) The Regional Administrator shall
process an application of a tribe
submitted pursuant to § 130.16(b) in a
timely manner. The Regional
Administrator shall promptly notify the
tribe of receipt of the application.

(2) Except as provided below in
paragraph (c)(4) of this section, within
30 days after receipt of the tribe’s
application, the Regional Administrator
shall provide appropriate notice. Notice
shall:

(i) Include information on the
substance and basis of the tribe’s
assertion of authority to regulate the
quality of reservation waters;

(ii) Be provided to all appropriate
governmental entities; and

(iii) Provide 30 days for comments to
be submitted on the tribal application.
Comments shall be limited to the tribe’s
assertion of authority.

(3) If a tribe’s asserted authority is
subject to a competing or conflicting
claim, the Regional Administrator, after
due consideration, and in consideration
of other comments received, shall
determine whether the tribe has
adequately demonstrated that it meets
the requirements of § 130.16(a)(3).

(4) Where, after the effective date of
this rule, EPA has determined that a
tribe qualifies for TAS for the CWA
Section 303(c) Water Quality Standards
Program, CWA Section 402 National
Pollutant Discharge Elimination System
Program, or CWA Section 404 Dredge
and Fill Permit Program, and provided
notice and an opportunity to comment
on the tribe’s assertion of authority to
appropriate governmental entities as
part of its review of the tribe’s prior
application, no further notice to
governmental entities, as described in
paragraph (c)(2) of this section, shall be
provided with regard to the same tribe’s
application for the CWA Section 303(d)
Impaired Water Listing and TMDL
Program, unless the application presents
to the EPA Regional Administrator
different jurisdictional issues or
significant new factual or legal
information relevant to jurisdiction.

(5) Where the Regional Administrator
determines that a tribe meets the
requirements of this section, he or she
shall promptly provide written
notification to the tribe that the tribe is
authorized to administer the CWA
Section 303(d) Impaired Water Listing
and TMDL Program. Such tribe shall be
considered a “State” for purposes of
CWA section 303(d) and its
implementing regulations. With respect
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to the timing requirement for submittal
of an authorized tribe’s first list of
impaired waters pursuant to
§130.7(d)(1), the tribe’s first list is due
on the next listing cycle due date that
is at least 24 months from the later of
either:

(i) The date EPA approves the tribe’s
TAS application pursuant to this
section; or

(ii) The date EPA-approved or EPA-
promulgated water quality standards
become effective for the tribe’s
reservation waters.

[FR Doc. 2016—-22882 Filed 9-23—-16; 8:45 a.m.]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2015-0791; FRL-9951-60]
Fluopicolide; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation amends
tolerances for residues of fluopicolide in
or on potato, processed potato waste
and vegetable, tuberous and corm,
subgroup 1C and establishes a tolerance
for residues of fluopicolide in or on
potato, granules/flakes. Valent U.S.A.
Corporation requested these tolerances
under the Federal Food, Drug, and
Cosmetic Act (FFDCA). This regulation
also assigns an expiration date to
existing tolerances for potato, processed
potato waste at 1.0 ppm and vegetable,
tuberous and corm, subgroup 1C at 0.3
ppm. Lastly, this regulation establishes
a time-limited tolerance on hop, dried
cones. The time-limited tolerance is in
response to EPA’s granting of an
emergency exemption under the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA). The time-limited tolerance
will expire and revoked on December
31, 2019.

DATES: This regulation is effective
September 26, 2016. Objections and
requests for hearings must be received
on or before November 25, 2016, and
must be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).
ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2015-0791, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency

Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW., Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Michael Goodis, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001; main telephone
number: (703) 305—7090; email address:
RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

e Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://www.ecfr.gov/cgi-bin/text-
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
40tab_02.tpl. To access the OCSPP test
guidelines referenced in this document
electronically, please go to http://
www.epa.gov/ocspp and select “Test
Methods and Guidelines.”

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure

proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2015-0791 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before November 25, 2016. Addresses
for mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2015-0791, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

¢ Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW., Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.
Additional instructions on commenting
or visiting the docket, along with more
information about dockets generally, is
available at http://www.epa.gov/
dockets.

II. Summary of Agency’s Action

A. Petitioned-For Tolerances

In the Federal Register of March 16,
2016 (81 FR 14030) (FRL—9942-86) EPA
issued a document pursuant to FFDCA
section 408(d)(3), 21 U.S.C. 346a(d)(3),
announcing the filing of a pesticide
petition (PP 5F8414) by Valent U.S.A.
Corporation, 1600 Riviera Avenue, Suite
200, Walnut Creek, CA 94596. The
petition requested that 40 CFR 180.627
be amended by establishing tolerances
for residues of the fungicide
fluopicolide, 2,6-dichloro-N-[3-chloro-5-
(trifluoromethyl)-2-pyridylmethyl]-
benzamide, in or on potato, chips at 0.1
parts per million (ppm) and potato,
granules/flakes at 0.15 ppm. That
document referenced a summary of the
petition prepared by Valent U.S.A.
Corporation, the registrant, which is
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available in the docket, http://
www.regulations.gov. A comment was
received on the notice of filing. EPA’s
response to this comment is discussed
in Unit IV.C.

In the Federal Register of May 19,
2016 (81 FR 31581) (FRL—9946-02) EPA
issued a document pursuant to FFDCA
section 408(d)(3), 21 U.S.C. 346a(d)(3),
announcing the filing of a pesticide
petition (PP 5F8414) by Valent U.S.A.
Corporation, 1600 Riviera Avenue, Suite
200, Walnut Creek, CA 94596. The
petition requested that 40 CFR 180.627
be amended by amending tolerances for
residues of the fungicide fluopicolide,
2,6-dichloro-N-[3-chloro-5-
(trifluoromethyl)-2-pyridylmethyl]-
benzamide, in or on potato, processed
potato waste at 0.25 ppm and vegetable,
tuberous and corm, subgroup 1C at 0.10
ppm. That document referenced a
summary of the petition prepared by
Valent U.S.A. Corporation, the
registrant, which is available in the
docket, http://www.regulations.gov.

Based upon review of the data
supporting the petition, EPA is
establishing tolerance levels for potato,
processed potato waste and vegetable,
tuberous and corm, subgroup 1C that
differ from the petition requests and is
not establishing a tolerance for residues
on potato, chips. The reasons for these
changes are explained in Unit IV.D.

B. Tolerance for Use of Pesticide Under
Emergency Exemption

In response to a crisis exemption
request filed under section 18 of the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA) on behalf of
the Michigan Department of Agriculture
and Rural Development for the
emergency use of fluopicolide to control
downy mildew on hops grown in
Michigan, EPA is establishing, pursuant
to FFDCA section 408(1)(6), a time-
limited tolerance for the use of
fluopicolide on hop, dried cones at 30
ppm with an expiration date of
December 31, 2019.

As part of its evaluation of the
emergency exemption application, EPA
assessed the potential risks presented by
residues of fluopicolide on hops. In
doing so, EPA considered the safety
standard in section 408(b)(2) of FFDCA,
and the Agency decided that the
necessary tolerance under section
408(1)(6) of FFDCA would be consistent
with the safety standard and with
FIFRA section 18. Consistent with the
need to move quickly on the emergency
exemption in order to address an urgent
non-routine situation and to ensure that
the resulting food is safe and lawful,
EPA is issuing this tolerance without
notice and opportunity for public

comment as provided in section
408(1)(6) of FFDCA. Although this time-
limited tolerance expires and is revoked
on December 31, 2019, under section
408(1)(5) of FFDCA, residues of the
pesticide not in excess of the amounts
specified in the tolerance remaining in
or on hops after that date will not be
unlawful, provided the pesticide was
applied in a manner that was lawful
under FIFRA, and the residues do not
exceed a level that was authorized by
the time-limited tolerance at the time of
that application. EPA will take action to
revoke this time-limited tolerance
earlier if any experience with, scientific
data on, or other relevant information
on this pesticide indicate that the
residues are not safe.

Because this time-limited tolerance is
being approved under emergency
conditions, EPA has not made any
decisions whether fluopicolide meets
FIFRA'’s registration requirements for
use in or on hops or whether a
permanent tolerance for this use would
be appropriate. Under these
circumstances, EPA does not believe
that this time-limited tolerance serves as
a basis for registration of fluopicolide by
a State for Special Local Needs under
FIFRA section 24(c). Nor does this
tolerance serve as the basis for persons
in any State other than Michigan to use
this pesticide on hops under FIFRA
sction 18 absent the issuance of an
emergency exemption applicable within
that State. For additional information
regarding the emergency exemption for
fluopicolide, contact the Agency’s
Registration Division at the address
provided under FOR FURTHER
INFORMATION CONTACT.

ITI. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “‘safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ““safe”” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.”” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from

aggregate exposure to the pesticide
chemical residue . . . .”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for fluopicolide
including exposure resulting from the
tolerances established by this action.

Fluopicolide shares a metabolite, 2,6-
dichlorobenzamide (BAM), with another
active ingredient, dichlobenil. Residues
of BAM are considered to be of
regulatory concern, and separate
toxicity data and endpoints for risk
assessment have been identified for
BAM. Therefore, EPA has considered
the aggregate, or combined risks, from
food, water, and non-occupational
exposure resulting from fluopicolide
alone and BAM from all sources for this
action. The BAM risk assessment
considers residues resulting from both
fluopicolide and dichlobenil uses.
However, BAM residues generated from
fluopicolide uses are expected to be
significantly lower than BAM residues
from dichlobenil uses.

A. Fluopicolide

In the Federal Register of August 6,
2014 (79 FR 45688) (FRL—-9914-37),
EPA amended tolerances to raise the
residue levels of fluopicolide in or on
potato, processed potato waste to 1.0
ppm and vegetable, tuberous and corm,
subgroup 1C to 0.3 ppm. In March of
2016, the EPA updated the dietary
assessment for fluopicolide to account
for the use of fluopicolide on hops
under an emergency exemption. The
March 2016 assessment considered the
higher tolerance levels for potato,
processed potato waste (1.0 ppm) and
vegetable, tuberous and corm, subgroup
1C (0.3 ppm). Since this current action
involves lowering the tolerances for
potato, processed potato waste to 0.2
ppm and vegetable, tuberous and corm,
subgroup 1C to 0.09 ppm, the EPA is
relying upon the risk assessments and
the findings made for fluopicolide in the
August 6, 2014 Federal Register
document, as well as an updated dietary
risk assessment conducted for hops to
support the lowering of the tolerances
for potato, processed potato waste and
vegetable, tuberous and corm, subgroup
1C.

The toxicity profile and the points of
departure for evaluating human health
for fluopicolide have not changed since
the August 6, 2014 rule. EPA conducted
a dietary risk assessment to support the
Section 18 registration for use of
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fluopicolide on hops grown in Michigan
in March 2016. The March 2016
assessment assumed the same exposure
assumptions for assessing food exposure
as discussed in Unit III.C. of the 2014
rule, where the analysis assumed 100
percent crop treated (PCT) and
tolerance-level residues for all
proposed/registered crops except for
field corn/wheat grain (rotational crop
tolerances) and tuberous and corm
vegetables. For these crops, the residues
of concern for risk assessment include
metabolites that are not included in the
tolerance expression, and the analysis
assumed the highest combined residues
from the field trials. However, the
drinking water estimates used in 2016
are higher than those used in 2014
(24.14 ppb) based on the use of the
Pesticide Root Zone Model/Exposure
Analysis Modeling System (PRZM/
EXAMS), where residues in ground
water are now estimated to be 103 ppb.
The March 2016 assessment resulted in
slightly higher chronic dietary exposure
estimates than the August 2014 dietary
risk assessment (an increase from 13%
to 14% chronic population-adjusted
dose (cPAD)). Since the 2016 dietary
risk assessment does not take into
account the tolerance reductions for
potato, processed potato waste (from 1.0
ppm to 0.2 ppm) and vegetable,
tuberous and corm, subgroup 1C (from
0.3 ppm to 0.09 ppm) and estimates a
higher drinking water concentration
(24.14 ppb to 103 ppb), EPA expects the
actual chronic dietary exposure
estimates to be lower than 14%. The
Agency has not made any new findings
concerning cumulative exposure, nor
has it identified any residual
uncertainties to warrant changes to the
Agency’s August 6, 2014 FQPA safety
factor determination. EPA concludes
that reliable data continue to show that
the safety of infants and children would
be adequately protected if the FQPA SF
were reduced to 1X based on the same
findings found in the August 6, 2014
rule and supporting documents.
Therefore, relying upon the findings
made in the August 6, 2014, Federal
Register document and the 2016 dietary
risk assessment, EPA concludes that
there is a reasonable certainty that no
harm will result to the general
population or to infants and children
from aggregate exposure to fluopicolide
residues.

For a detailed discussion of the
aggregate risk assessments and
determination of safety for these
tolerances, please refer to the August 6,
2014, Federal Register document and its
supporting documents, available at
http://www.regulations.gov in docket ID

number EPA-HQ-OPP-2014-0225, as
well as document titled “Fluopicolide.
Section 18 Registration for Application
of Fluopicolide to Hops Grown in
Michigan. Dietary Risk Assessment.”
dated March 24, 2016, in docket ID
number EPA-HQ-OPP-2015-0791.
However, since the August 6, 2014
action relied on a 2008 action for BAM,
the EPA has updated the BAM
assessment to revisit the percent crop
treated (PCT) and account for updated
food consumption data. EPA’s
assessment of exposures and risks
associated with BAM follows.

B. BAM

1. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. The toxicity
profile for BAM has not changed since
the 2008 assessment EPA conducted for
BAM. Specific information on the
studies received and the nature of the
adverse effects caused by BAM as well
as the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found in “2,6-
Dichlorobenzamide (BAM). 2,6-
Dichlorobenzamide (BAM) as a
Metabolite/Degradate of Fluopicolide
and Dichlobenil. Human Health Risk
Assessment for Proposed Uses of
Rhubarb, Dichlobenil on Caneberries
(Subgroup 13-07A), and Bushberries
(Subgroup 13-07B).” dated June 19,
2008, in docket ID number EPA-HQ-
OPP-2007—-0604.

2. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction

with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www2.epa.gov/pesticide-science-and-
assessing-pesticide-risks/assessing-
human-health-risk-pesticides.

A summary of the toxicological
endpoints for BAM used for human risk
assessment is discussed in Unit III.B. of
the final rule published in the Federal
Register of April 20, 2011 (76 FR 22045)
(FRL-8859-9).

3. Exposure Assessment

a. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to BAM, EPA considered
exposure of BAM from petitioned-for
tolerances discussed in this document,
as well as all existing uses for both
fluopicolide and dichlobenil. EPA
assessed dietary exposures from BAM in
food as follows:

1. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring from a 1-day or single
exposure.

Such effects were identified for BAM.
In estimating acute dietary exposure,
EPA used food consumption
information from the United States
Department of Agriculture (USDA)
National Health and Nutrition
Examination Survey, What We Eat in
America, (NHANES/WWEIA). This
dietary survey was conducted from 2003
to 2008. EPA conducted a partially
refined acute dietary exposure
assessment for the metabolite BAM. As
to residue levels in food, EPA assumed
maximum BAM residue from either the
fluopicolide or dichlobenil field trial
data. Further, 100 PCT for all
commodities was assumed except
apples, blueberries, cherries, peaches,
pears, and raspberries where EPA relied
on PCT estimates based on use of
dichlobenil on these commodities;
fluopicolide is not registered for use on
these commodities. DEEM default
processing-factors were used for
commodities where empirical
processing data were not available.
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ii. Chronic exposure. In conducting
the chronic dietary exposure
assessment, EPA used food
consumption information from the
USDA NHANES/WWEIA 2003 to 2008
dietary survey. As to residue levels in
food, EPA assumed maximum BAM
residue from either fluopicolide or
dichlobenil field trials and, further, the
chronic assessment used 100 PCT for all
commodities except apples. DEEM
default processing-factors were used for
commodities where empirical
processing data were not available.

iii. Cancer. EPA determines whether
quantitative cancer exposure and risk
assessments are appropriate for a food-
use pesticide based on the weight of the
evidence from cancer studies and other
relevant data. Cancer risk is quantified
using a linear or nonlinear approach. If
sufficient information on the
carcinogenic mode of action is available,
a threshold or nonlinear approach is
used and a cancer RfD is calculated
based on an earlier noncancer key event.
If carcinogenic mode of action data are
not available, or if the mode of action
data determines a mutagenic mode of
action, a default linear cancer slope-
factor approach is utilized. EPA has
concluded that a nonlinear RfD
approach is appropriate for assessing
cancer risk to BAM.

The carcinogenic potential of BAM
has been evaluated in only one species,
the rat. That study showed an increased
incidence of hepatocellular adenomas in
high-dose females that was marginally
statistically significant. To be
conservative, EPA has assumed that
BAM'’s potential for carcinogenicity is
similar to the parent having the greatest
carcinogenic potential. Fluopicolide has
been classified as not likely to be
carcinogenic to humans; EPA classified
dichlobenil as a Group C, possible
human carcinogen, but determined that
the chronic dietary risk assessment
based on the cPAD would be protective
of any potential cancer effects. EPA has
assumed that BAM’s carcinogenic
potential is similar to that of
dichlobenil, the parent compound
having the greatest carcinogenicity
potential. As with dichlobenil, the
chronic dietary risk assessment based
on the cPAD is expected to protect for
any potential cancer effects. Cancer risk
was assessed using the same exposure
estimates as discussed in Unit
1II.B.3.a.ii.

For additional information, refer to
the summary of the toxicological
endpoints for BAM used for human risk
assessment is discussed in Unit III.B. of
the final rule published in the Federal
Register of April 20, 2011 (76 FR 22045)
(FRL—8859-9).

iv. Anticipated residue and percent
crop treated (PCT) information. For the
BAM dietary assessment, EPA used
available anticipated residue levels and
PCT information on apples, blueberries,
cherries, peaches, pears, and raspberries
where EPA relied on PCT estimates
based on use of dichlobenil;
fluopicolide is not registered for use on
these commodities. Section 408(b)(2)(E)
of FFDCA authorizes EPA to use
available data and information on the
anticipated residue levels of pesticide
residues in food and the actual levels of
pesticide residues that have been
measured in food. If EPA relies on such
information, EPA must require pursuant
to FFDCA section 408(f)(1) that data be
provided 5 years after the tolerance is
established, modified, or left in effect,
demonstrating that the levels in food are
not above the levels anticipated. For the
present action, EPA will issue such data
call-ins as are required by FFDCA
section 408(b)(2)(E) and authorized
under FFDCA section 408(f)(1). Data
will be required to be submitted no later
than 5 years from the date of issuance
of these tolerances.

Section 408(b)(2)(F) of FFDCA states
that the Agency may use data on the
actual percent of food treated for
assessing chronic dietary risk only if:

e Condition a: The data used are
reliable and provide a valid basis to
show what percentage of the food
derived from such crop is likely to
contain the pesticide residue.

e Condition b: The exposure estimate
does not underestimate exposure for any
significant subpopulation group.

¢ Condition c: Data are available on
pesticide use and food consumption in
a particular area, the exposure estimate
does not understate exposure for the
population in such area.

In addition, the Agency must provide
for periodic evaluation of any estimates
used. To provide for the periodic
evaluation of the estimate of PCT as
required by FFDCA section 408(b)(2)(F),
EPA may require registrants to submit
data on PCT.

In the acute dietary assessment for
BAM, the Agency estimated the PCT
from the existing dichlobenil uses as
follows: Apple, 2.5%; blueberry, 2.5%;
raspberry, 20%; cherry, 2.5%; peach,
2.5%; pear, 5%. In the chronic dietary
assessment for BAM, the Agency
estimated the PCT from the existing
dichlobenil uses as follows: Apple, 1%.

In most cases, EPA uses available data
from United States Department of
Agriculture/National Agricultural
Statistics Service (USDA/NASS),
proprietary market surveys, and the
National Pesticide Use Database for the
chemical/crop combination for the most

recent 6 to 7 years. EPA uses an average
PCT for chronic dietary risk analysis.
The average PCT figure for each existing
use is derived by combining available
public and private market survey data
for that use, averaging across all
observations, and rounding to the
nearest 5%, except for those situations
in which the average PCT is less than
one. In those cases, 1% is used as the
average PCT and 2.5% is used as the
maximum PCT. EPA uses a maximum
PCT for acute dietary risk analysis. The
maximum PCT figure is the highest
observed maximum value reported
within the recent 6 years of available
public and private market survey data
for the existing use and rounded up to
the nearest multiple of 5%.

The Agency believes that the three
conditions discussed in Unit II1.B.3.a.iv.
have been met. With respect to
Condition a, PCT estimates are derived
from Federal and private market survey
data, which are reliable and have a valid
basis. The Agency is reasonably certain
that the percentage of the food treated
is not likely to be an underestimation.
As to Conditions b and c, regional
consumption information and
consumption information for significant
subpopulations is taken into account
through EPA’s computer-based model
for evaluating the exposure of
significant subpopulations including
several regional groups. Use of this
consumption information in EPA’s risk
assessment process ensures that EPA’s
exposure estimate does not understate
exposure for any significant
subpopulation group and allows the
Agency to be reasonably certain that no
regional population is exposed to
residue levels higher than those
estimated by the Agency. Other than the
data available through national food
consumption surveys, EPA does not
have available reliable information on
the regional consumption of food to
which fluopicolide or dichlobenil may
be applied in a particular area.

b. Dietary exposure from drinking
water. The Agency used screening-level
water exposure models in the dietary
exposure analysis and risk assessment
for BAM in drinking water. The Agency
used estimates of BAM resulting from
the application of dichlobenil, as they
were higher than those resulting from
the application of fluopicolide. These
simulation models take into account
data on the physical, chemical, and fate/
transport characteristics of BAM.
Further information regarding EPA
drinking water models used in pesticide
exposure assessment can be found at
http://www2.epa.gov/pesticide-science-
and-assessing-pesticide-risks/about-
water-exposure-models-used-pesticide.
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Based on the Pesticide Root Zone
Model/Exposure Analysis Modeling
System (PRZM/EXAMS) and Screening
Concentration in Ground Water (SCI-
GROW) models, the estimated drinking
water concentrations (EDWCs) of BAM
resulting from application of
dichlobenil for acute exposures are
estimated to be 25.5 parts per billion
(ppb) for surface water and 67.4 ppb for
ground water. The EDWCs of BAM
resulting from application of
dichlobenil for chronic exposures for
non-cancer assessments are estimated to
be 10.5 ppb for surface water and 67.4
ppb for ground water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For
acute and chronic dietary risk
assessment, the water concentration of
value 67.4 ppb was used to assess the
contribution to drinking water.

c. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Fluopicolide is currently registered
for the following uses that could result
in residential exposures: Residential turf
grass, recreational sites, and ornamental
plants and trees. EPA assessed
residential exposure to BAM from
fluopicolide uses using the following
assumptions: Residential handlers may
receive short-term dermal and
inhalation exposure to BAM when
mixing, loading, and applying the
fluopicolide formulations. Residential
post-application exposure via the
dermal route is likely for adults and
children entering treated lawns or
treated gardens and during mowing and
golfing activities. Children may
experience exposure via incidental non-
dietary ingestion (i.e., hand-to-mouth,
object-to-mouth, and soil ingestion)
during post-application activities on
treated turf.

Residential handler exposure to BAM
resulting from the application of
dichlobenil is not expected. While
dichlobenil is currently registered for
residential uses on ornamental plants,
they are approved for professional
applicator use only. Post-application
exposure of adults and children to
dichlobenil and BAM exposure from the
use of dichlobenil products on
ornamental plants is expected to be
negligible and, therefore, was not
assessed.

Further information regarding EPA
standard assumptions and generic
inputs for residential exposures may be
found at http://www2.epa.gov/pesticide-

science-and-assessing-pesticide-risks/
standard-operating-procedures-
residential-pesticide.

d. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
““available information’” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

Unlike other pesticides for which EPA
has followed a cumulative risk approach
based on a common mechanism of
toxicity, EPA has not made a common
mechanism of toxicity finding as to
fluopicolide and any other substances.
Fluopicolide shares a common
metabolite, BAM, with dichlobenil.
Quantification of risks for residues of
BAM resulting from fluopicolide and
dichlobenil was completed as part of
this assessment; aggregate risks from
BAM are not of concern. For the
purposes of this tolerance action, EPA
has not assumed that fluopicolide has a
common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s Web site at http://
www2.epa.gov/pesticide-science-and-
assessing-pesticide-risks/cumulative-
assessment-risk-pesticides

4. Safety Factor for Infants and Children

a. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

b. Prenatal and postnatal sensitivity.
For BAM, there is no evidence of
quantitative susceptibility following in
utero and/or postnatal exposure in the
rabbit developmental toxicity study or
in the 3-generation rat reproduction
study. Qualitative susceptibility was not
observed in the 3-generation
reproduction study. Qualitative
susceptibility was observed in the rabbit

developmental toxicity study. Fetal
effects (skeletal and visceral anomalies)
and late-term abortions were observed.
There is low concern for this qualitative
susceptibility, because the fetal effects
and late-term abortions have been well
characterized and occurred at dose
levels where significant maternal
toxicity (severe body-weight gain
decrements and decreased food
consumption) was observed. Protection
of the maternal effects also protects for
any effects that may occur during
development. There are not residual
uncertainties concerning prenatal and
postnatal toxicity for BAM.

c. Conclusion. EPA has retained the
10X FQPA SF for BAM for those
exposure scenarios that do not rely on
dichlobenil toxicity data. These
scenarios are acute dietary for the
general population (including infants
and children) and females 13—49 years
of age, chronic dietary, and incidental
oral non-dietary. Although EPA has
developmental, reproduction, and
subchronic and chronic toxicity studies
for the metabolite BAM, and a structure
activity analysis indicates EPA has
identified its principal toxicological
effects and level of toxicity, EPA is
retaining the FQPA 10X SF due to
remaining questions regarding the
systemic neurotoxic potential of BAM
(olfactory neurotoxicity) via the oral
route of exposure and the use of a
LOAEL in assessing acute dietary risk
for the general population. For the
dermal and inhalation routes of
exposures, for which the Agency is
relying on dichlobenil toxicity data,
EPA has reduced the FQPA SF for BAM
to 1X, based on a comparison of toxicity
via the intraperitoneal route of exposure
showing that higher doses of BAM are
needed to induce levels of olfactory
toxicity that are similar to those caused
by dichlobenil. Olfactory toxicity, the
most sensitive endpoint, was the
endpoint chosen for these exposure
scenarios. Other factors EPA considered
in the FQPA SF decisions for BAM
include the following:

i. To compensate for deficiencies in
the toxicology database for BAM, EPA
performed a comparative analysis of the
toxicity of BAM and the parent
compounds, dichlobenil and
fluopicolide, using the available animal
data and DEREK analysis (Deductive
Estimation of Risk from Existing
Knowledge). DEREK is a toxicology
application that uses structure-activity
relationships to predict a broad range of
toxicological properties based on a
comprehensive analysis of a
compound’s molecular structure. Based
on the available animal data and DEREK
analyses, BAM does not appear to cause
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different organ-specific toxicities
compared to fluopicolide and
dichlobenil. The kidney and liver
toxicities are common to all three
compounds. With respect to relative
toxicity, conclusions from the
evaluation of the animal studies appear
to confirm that both fluopicolide and
dichlobenil appear to be more or equally
toxic compared to BAM. A full
discussion of EPA’s comparative
toxicity analysis of BAM, dichlobenil
and fluopicolide can be found at http://
www.regulations.gov in the document
Comparative Toxicity Using Derek
Analysis for Dichlobenil, Fluopicolide
and BAM in docket ID number EPA—
HQ-0OPP-2007-0604. Based on the
results of the available animal data and
the DEREK analysis, EPA concludes that
the safety factors discussed in the
previous paragraph are adequate.

ii. For BAM, there is no evidence of
quantitative susceptibility following in
utero and/or postnatal exposure in the
rabbit developmental toxicity study or
in the 3-generation rat reproduction
study. Qualitative susceptibility was not
observed in the 3-generation
reproduction study however, qualitative
susceptibility was observed in the rabbit
developmental toxicity study. Yet the
concern for this qualitative
susceptibility is low because the fetal
effects and late-term abortions have
been well characterized and occurred at
dose levels where significant maternal
toxicity (severe body-weight gain
decrements and decreased food
consumption) was observed. Protection
of the maternal effects also protects for
any effects that may occur during
development.

iii. There are no residual uncertainties
identified in the exposure databases.
The dietary food exposure assessments
were refined using reliable PCT
information and anticipated residue
values calculated from residue field trial
results. EPA made conservative
(protective) assumptions in the ground
and surface water modeling used to
assess exposure to BAM in drinking
water. EPA used similarly conservative
assumptions to assess postapplication
exposure of children as well as
incidental oral exposure of toddlers.
These assessments will not
underestimate the exposure and risks
posed by BAM.

5. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime

probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

a. Acute risk. An acute aggregate risk
assessment takes into account acute
exposure estimates from dietary
consumption of food and drinking
water. Using the exposure assumptions
discussed in this unit for acute
exposure, the acute dietary exposure
from food and water to BAM will
occupy 26% of the aPAD for females 13
to 49 years old, the population group
receiving the greatest exposure.

b. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to BAM from food
and water will utilize 95% of the cPAD
for all Infants (<1 year old), the
population group receiving the greatest
exposure. Based on the explanation in
Unit IIL.B.3.c., regarding residential use
patterns, chronic residential exposure to
residues of BAM is not expected.

c. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
(considered a background exposure
level). Fluopicolide, is currently
registered for uses that could result in
short-term residential exposure to BAM,
and the Agency has determined that it
is appropriate to aggregate chronic
exposure through food and water with
short-term residential exposures to BAM
associated with the application of
fluopicolide. As noted in Unit II1.B.3.c
above, EPA does not expect there to be
residential exposures to BAM from use
of dichlobenil. Using the exposure
assumptions described in this unit for
short-term exposures, EPA has
concluded the combined short-term
food, water, and residential exposures
result in aggregate MOEs of 3200 for All
Infants (<1 year old) and 5,400 for
children 1 to 2 years old. Because EPA’s
level of concern for BAM is a MOE of
1,000 or below, these MOEs are not of
concern.

d. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic
exposure to food and water (considered
a background exposure level). An
intermediate-term adverse effect was
identified; however, fluopicolide is not
registered for any use patterns that
would result in intermediate-term
residential exposure. Further,
fluopicolide and dichlobenil are not

registered for any use patterns that
would result in intermediate-term
residential exposure to BAM.
Intermediate-term risk is assessed based
on intermediate-term residential
exposure plus chronic dietary exposure.
Because there is no intermediate-term
residential exposure and chronic dietary
exposure has already been assessed
under the appropriately protective
cPAD (which is at least as protective as
the POD used to assess intermediate-
term risk), no further assessment of
intermediate-term risk is necessary, and
EPA relies on the chronic dietary risk
assessment for evaluating intermediate-
term risk for fluopicolide and its
metabolite, BAM.

e. Aggregate cancer risk for U.S.
population. The Agency considers the
chronic aggregate risk assessment,
making use of the cPAD, to be protective
of any aggregate cancer risk. See Unit
II1.B.5.b, Chronic risk, above.

f. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to residues of
fluopicolide and its metabolite, BAM.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology
(liquid chromatography/tandem mass
spectrometry (LG/MS/MS)) is available
to enforce the tolerance expression.

The method may be requested from:
Chief, Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305—-2905;
email address: residuemethods@
epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
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EPA explain the reasons for departing
from the Codex level. The Codex has not
established an MRL for fluopicolide on
the subject commodities.

C. Response to Comments

EPA received one comment to the
Notice of Filing that stated, in part, that
the citizenry of this country do not want
to eat any food items that have been
polluted by these toxic chemicals and to
deny this exemption. The Agency
understands the commenter’s concerns
and recognizes that some individuals
believe that pesticides should be banned
on agricultural crops. However, the
existing legal framework provided by
section 408 of the Federal Food, Drug,
and Cosmetic Act (FFDCA) states that
tolerances may be set when persons
seeking such tolerances or exemptions
have demonstrated that the pesticide
meets the safety standard imposed by
that statute. This citizen’s comment
appears to be directed at the underlying
statute and not EPA’s implementation of
it; the citizen has made no contention
that EPA has acted in violation of the
statutory framework.

D. Revisions to Petitioned-For
Tolerances

EPA revised the tolerance levels based
on analysis of the residue field trial data
using the Organization for Economic
Cooperation and Development (OECD)
tolerance calculation procedures. Based
on evaluation of the residue data and
use of the OECD calculation procedures,
the Agency modified the tolerance for
the vegetable, tuberous and corm,
subgroup 1C from the requested level of
0.10 ppm to 0.09 ppm. The Agency also
modified the tolerance for potato,
processed potato waste from the
requested tolerance level of 0.25 ppm to
0.2 ppm (0.075 ppm maximum residue
x 2.4 processing factor for wet peel). The
EPA did not establish the requested
tolerance for potato, chips because the
tolerance for vegetable, tuberous and
corm, subgroup 1C (0.09 ppm) will
cover residues in or on potato chips
(0.068 ppm estimated residue).

E. International Trade Considerations

In this rulemaking, EPA is reducing
the tolerances for vegetable, tuberous
and corm, subgroup 1C from 0.3 ppm to
0.09 ppm and potato, processed potato
waste from 1.0 ppm to 0.2 ppm. The
petitioner requested these reductions in
order to harmonize tolerances with field
trial data after the tolerances were
increased in 2014 to support an early
season soil application to potato, which
has since then been restricted. The
reduction is appropriate based on

available data and residue levels
resulting from registered use patterns.
In accordance with the World Trade
Organization’s (WTQO) Sanitary and
Phytosanitary Measures Agreement,
EPA notified the WTO of the request to
revise these tolerances on July 19, 2016
as WTO notification G/SPS/N/USA/
2861. In this action, EPA is allowing the
existing higher tolerances to remain in
effect for 6 months following the
publication of this rule in order to allow
a reasonable interval for producers in
the exporting countries to adapt to the
requirements of these modified
tolerances. On March 27, 2017, those
existing higher tolerances will expire,
and the new reduced tolerances for
vegetable, tuberous and corm, subgroup
1C and potato, processed potato waste
will remain to cover residues of
fluopicolide on those commodities.
Before that date, residues of fluopicolide
on those commodities would be
permitted up to the higher tolerance
levels; after that date, residues of
fluopicolide on vegetable, tuberous and
corm, subgroup 1C and potato,
processed potato waste will need to
comply with the new lower tolerance
levels. This reduction in tolerance is not
discriminatory; the same food safety
standard contained in the FFDCA
applies equally to domestically
produced and imported foods.

V. Conclusion

Therefore, tolerances are established
for residues of fluopicolide, 2,6-
dichloro-N-[3-chloro-5-
(trifluoromethyl)-2-pyridylmethyl]-
benzamide, in or on vegetable, tuberous
and corm, subgroup 1C at 0.09 ppm,
potato, processed waste at 0.2 ppm, and
potato, granules/flakes at 0.15 ppm. The
Agency is adding an expiration date of
March 27, 2017 to the existing
tolerances for vegetable, tuberous and
corm, subgroup 1C at 0.3 ppm and
potato, processed potato waste at 1.0
ppm. Residues of fluopicolide will be
covered by these higher tolerances until
the expiration date, after which time,
they will need to comply with the lower
tolerances being established today.
Lastly, this regulation establishes a
time-limited tolerance for residues of
fluopicolide in or on hop, dried cone at
30 ppm.

VI. Statutory and Executive Order
Reviews

This action establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory

Planning, and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled ““Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled ‘“Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997). This action does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or tribes, nor does
this action alter the relationships or
distribution of power and
responsibilities established by Congress
in the preemption provisions of FFDCA
section 408(n)(4). As such, the Agency
has determined that this action will not
have a substantial direct effect on States
or tribal governments, on the
relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments’ (65 FR
67249, November 9, 2000) do not apply
to this action. In addition, this action
does not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act (UMRA) (2 U.S.C.
1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272 note).
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VII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: September 13, 2016.

Daniel J. Rosenblatt,
Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In §180.627:
m a. In the table in paragraph (a), add
alphabetically entries for ‘Potato,
granules/flakes” and “‘Potato, processed
potato waste,” revise the existing entry
for “Potato, processed potato waste,”
and add an entry for “Vegetable,
tuberous and corm, subgroup 1C”; and
m b. Revise paragraph (b).

The additions and revisions read as
follows:

§180.627 Fluopicolide; tolerances for
residues.

(a] * * %
. Parts per
Commodity million
Potato, granules/flakes ............... 0.15
Potato, processed potato waste 0.2

; Parts per
Commodity million
Potato, processed potato waste.! 1.0
Vegetable, tuberous and corm,
subgroup 1C ...oooiiiiiiieeee 0.09
Vegetable, tuberous and corm,
subgroup 1C71 ..o 0.3

1This tolerance expires on March 27, 2017.

(b) Section 18 emergency exemptions.
Time-limited tolerances specified in the
following table are established for
residues of the fluopicolide, including
its metabolites and degradates, in or on
the specified agricultural commodities,
resulting from use of the pesticide
pursuant to FIFRA section 18
emergency exemptions. Compliance
with the tolerance levels specified
below is to be determined by measuring
only fluopicolide [2,6-dichloro-N-[[3-
chloro-5-(trifluoromethyl)-2-
pyridinyllmethyl]benzamide] in or on
the commodity. The tolerances expire
on the date specified in the table.

Commodity

Parts per

million Expiration date

Hop, dried cones

30 | December 31, 2019.

* * * * *

[FR Doc. 2016—23184 Filed 9-23—16; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 711
[EPA-HQ-OPPT-2009-0187; FRL-9952-64]
RIN 2070-AJ43

Chemical Data Reporting; 2016
Submission Period Extension

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is amending the Toxic
Substances Control Act (TSCA)
Chemical Data Reporting (CDR)
regulations by extending the submission
deadline for 2016 reports from
September 30, 2016 to October 31, 2016.
This is a one-time extension for the
2016 submission period only. The CDR
regulations require manufacturers
(including importers) of certain
chemical substances included on the
TSCA Chemical Substance Inventory
(TSCA Inventory) to report current data
on the manufacturing, processing, and
use of the chemical substances.

DATES: This final rule is effective
September 26, 2016.

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPPT-2009-0187, is
available at http://www.regulations.gov
or at the Office of Pollution Prevention
and Toxics Docket (OPPT Docket),
Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW., Washington,
DC. The Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPPT
Docket is (202) 566—0280. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
For technical information contact:
Susan Sharkey, Chemical Control
Division (7405M), Office of Pollution
Prevention and Toxics, Environmental
Protection Agency, 1200 Pennsylvania
Ave. NW., Washington, DC 20460-0001;
telephone number: (202) 564—8789;
email address: Sharkey.susan@epa.gov.
For general information contact: The
TSCA-Hotline, ABVI-Goodwill, 422
South Clinton Ave., Rochester, NY

14620; telephone number: (202) 554—
1404; email address: TSCA-Hotline@
epa.gov.

SUPPLEMENTARY INFORMATION:
I. Does this action apply to me?

You may be potentially affected by
this action if you manufacture
(including import and manufacture as a
byproduct) chemical substances listed
on the TSCA Inventory. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include but are not limited
to:

¢ Chemical manufacturers (including
importers) (NAICS codes 325 and
324110, e.g., chemical manufacturing
and processing and petroleum
refineries).

e Chemical users and processors who
may manufacture a byproduct chemical
substance (NAICS codes 22, 322, 331,
and 3344, e.g., utilities, paper
manufacturing, primary metal
manufacturing, and semiconductor and
other electronic component
manufacturing).
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II. Background

A. What action is the Agency taking?

The 2016 CDR submission period is
from June 1 to September 30, 2016 (40
CFR 711.20). EPA is issuing this
amendment to extend the deadline for
2016 CDR submission reports until
October 31, 2016. This is a one-time
extension: Subsequent submission
periods (recurring every four years, next
in 2020) are not being amended.

The Agency is taking this action in
response to concerns raised by the
regulated community about their ability
to submit the required information
within the prescribed period. The
written request to extend the CDR
submission period is included in the
docket (see ADDRESSES). The compelling
concerns raised by industry include
delays in reporting as a result of issues
associated with several aspects of
electronic reporting. EPA believes it is
appropriate to extend the reporting
period to allow the regulated
community additional time to submit
their reports. With respect to the timing
of this action, the need for the Agency
to extend the deadline arose, in part, as
a result of issues experienced by the
regulated community with several
aspects of electronic reporting that were
brought to the Agency’s attention only
recently. Specifically, these issues
include difficulties with inexact entries
when using XML Schema and the length
of time for data validation.

B. What is the Agency’s authority for
taking this action?

The CDR rule was issued pursuant to
the authority of TSCA section 8(a), 15
U.S.C. 2607(a). Under section
553(b)(3)(B) of the Administrative
Procedure Act (APA), 5 U.S.C.
553(b)(3)(B), the Agency may issue a
final rule without a prior proposal if it
finds that notice and public
participatory procedures are
impracticable, unnecessary, or contrary
to the public interest. In this case, for
the extension sought, the Agency does
find that normal notice and public
process rulemaking is impracticable.
Given that the current reporting
deadline is September 30, 20186, it is
impracticable to follow notice and
comment procedures on an extension of
that deadline, because that process
would not allow the rule to be finalized
before the current reporting deadline.
The Agency only recently learned that
the regulated community was having
difficulty related to the required
electronic reporting mechanism.
Individual entities provided information
about technical issues and reporting
difficulties, but the collective

significance of these issues was not
apparent until the Agency completed
review of a letter from the American
Chemistry Council dated August 30,
2016 (Ref. 1).

This action does not alter the
substantive CDR reporting requirements
in any way. The Agency also believes
the one-time extension will not result in
a significant delay in the processing and
availability of CDR information to
potential users. Further, this action is
consistent with the public interest
because it is designed to facilitate
compliance with the CDR rule and to
ensure that the 2016 collection includes
accurate data on chemical
manufacturing, processing, and use in
the United States. Finally, any impact
on the regulated community is expected
to be beneficial given that the one-time
extension provides additional time to
submit accurate CDR reports to EPA.

Similarly, under APA section 553(d),
5 U.S.C. 553(d), the Agency may make
a rule immediately effective “for good
cause found and published with the
rule.” For the reasons discussed in this
unit, EPA believes that there is “good
cause’’ to make this amendment
effective upon publication in the
Federal Register.

I1I. References

The following is a listing of the
documents that are specifically
referenced in this document. The docket
includes these documents and other
information considered by EPA,
including documents that are referenced
within the documents that are included
in the docket, even if the referenced
document is not physically located in
the docket. For assistance in locating
these other documents, please consult
the technical person listed under FOR
FURTHER INFORMATION CONTACT.

1. American Chemistry Council.
“Request for an Extension to the TSCA
Chemical Data Reporting (CDR) 2016
Submission Period [Letter].”” August 30,
2016.

IV. Statutory and Executive Order
Reviews

Additional information about these
statutes and Executive Orders can be
found at http://www2.epa.gov/laws-
regulations/laws-and-executive-orders.

A. Executive Order 12866 and Executive
Order 13563

This action is classified as a final rule
because it makes an amendment to the
Code of Federal Regulations (CFR). The
amendment to the CFR is necessary to
allow for a one-time extension to the
2016 CDR reporting period. This action
does not impose any new requirements

or amend substantive requirements.
This action is not a “significant
regulatory action” under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993) and Executive Order
13563 entitled “Improving Regulation
and Regulatory Review” (76 FR 3821,
January 21, 2011).

B. Paperwork Reduction Act (PRA)

This final rule does not contain any
new or revised information collections
subject to OMB approval under the
PRA, 44 U.S.C. 3501 et seq.

C. Regulatory Flexibility Act (RFA)

This final rule is not subject to the
RFA, 5 U.S.C. 601 et seq. The RFA
applies only to rules subject to notice
and comment rulemaking requirements
under the APA, 5 U.S.C. 553, or any
other statute. This rule is not subject to
notice and comment requirements
under the APA because the Agency has
invoked the APA “good cause”
exemption.

D. Unfunded Mandates Reform Act
(UMRA) and Executive Orders 13132
and 13175

This action will not have substantial
direct effects on State or tribal
governments, on the relationship
between the Federal Government and
States or Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and States or Indian tribes.
As a result, no action is required under
Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), or under Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments’ (65 FR
67249, November 9, 2000). Nor does it
impose any enforceable duty or contain
any unfunded mandate as described
under Title IT of UMRA, 2 U.S.C. 1531—
1538.

E. Executive Orders 13045, 13211, and
12898

This action is not a “significant
regulatory action” as defined by
Executive Order 12866. As a result, this
action is not subject to Executive Order
13045, entitled ‘“Protection of Children
from Environmental Health Risks and
Safety Risks” (62 FR 19885, April 23,
1997) and Executive Order 13211
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001). In addition,
this action also does not require any
special considerations under Executive
Order 12898 entitled “Federal Actions
to Address Environmental Justice in
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Minority Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

F. National Technology Transfer and
Advancement Act (NTTAA)

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the NTTAA, 15 U.S.C. 272 note.

V. Congressional Review Act (CRA)

This action is subject to the CRA, 5
U.S.C. 801 et seq., and EPA will submit
a rule report to each House of the
Congress and to the Comptroller General
of the United States. This action is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 711

Environmental protection, Chemicals,
Confidential Business Information (CBI),
Hazardous materials, Importer,
Manufacturer, Reporting and
recordkeeping requirements.

Dated: September 16, 2016.

Jim Jones,
Assistant Administrator, Office of Chemical
Safety and Pollution Prevention.

Therefore, 40 CFR chapter I is
amended as follows:

PART 711—[AMENDED]

m 1. The authority citation for part 711
continues to read as follows:

Authority: 15 U.S.C. 2607(a).

m 2.In §711.20, revise the second and
third sentences to read as follows.

§711.20 When to report.

* * * The 2016 CDR submission
period is from June 1, 2016 to October
31, 2016. Subsequent recurring
submission periods are from June 1 to
September 30 at 4-year intervals,
beginning in 2020.* * *

[FR Doc. 2016—22974 Filed 9-23—16; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 1
[MD Docket No. 16-166; FCC 16-121]

Assessment and Collection of
Regulatory Fees for Fiscal Year 2016

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document the
Commission revises its Schedule of

Regulatory Fees to recover an amount of
$384,012,497 that Congress has required
the Commission to collect for fiscal year
2016. Section 9 of the Communications
Act of 1934, as amended, provides for
the annual assessment and collection of
regulatory fees for annual “Mandatory
Adjustments” and “‘Permitted
Amendments” to the Schedule of
Regulatory Fees.

DATES: Effective September 26, 2016. To
avoid penalties and interest, regulatory
fees should be paid by the due date of
September 27, 2016.

FOR FURTHER INFORMATION CONTACT:
Roland Helvajian, Office of Managing
Director at (202) 418—-0444.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order (R&0O), FCC 16-121, MD
Docket No. 16166, adopted on
September 1, 2016 and released on
September 2, 2016.

I. Administrative Matters
A. Final Regulatory Flexibility Analysis

1. As required by the Regulatory
Flexibility Act of 1980 (RFA),* the
Commission has prepared a Final
Regulatory Flexibility Analysis (FRFA)
relating to this Report and Order. The
FRFA is located towards the end of this
document.

B. Final Paperwork Reduction Act of
1995 Analysis

2. This document does not contain
new or modified information collection
requirements subject to the Paperwork
Reduction Act of 1995 (PRA), Public
Law 104-13. In addition, therefore, it
does not contain any new or modified
information collection burden for small
business concerns with fewer than 25
employees, pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4).

C. Congressional Review Act

3. The Commission will send a copy
of this Report and Order to Congress
and the Government Accountability
Office pursuant to the Congressional
Review Act, 5 U.S.C. 801(a)(1)(A).

I1. Introduction

4. This Report and Order adopts a
schedule of regulatory fees to assess and
collect $384,012,497.00 in regulatory
fees for Fiscal Year (FY) 2016, pursuant

1See 5 U.S.C. 603. The RFA, see 5 U.S.C. 601—
612, has been amended by the Small Business
Regulatory Enforcement Fairness Act of 1996
(SBREFA), Public Law 104-121, Title II, 110 Stat.
847 (1996). The SBREFA was enacted as Title II of
the Contract with America Advancement Act of
1996 (CWAAA).

to Section 9 of the Communications Act
of 1934, as amended (Communications
Act or Act) and the Commission’s FY
2016 Appropriation.2 The schedule of
regulatory fees for FY 2016 adopted here
is attached in Table 4. These regulatory
fees are due on September 27, 2016. The
FY 2016 regulatory fees are based on the
proposals in the FY 2016 NPRM,3
considered in light of the comments
received and Commission analysis. The
FY 2016 regulatory fee schedule
includes the following changes from last
year: (1) An increase in regulatory fees
across all fee categories to offset the
Commission’s facilities reduction

costs; 4 (2) an updated regulatory fee for
Direct Broadcast Satellite (DBS)
providers, a subcategory in the cable
television and Internet Protocol
Television (IPTV) category; and (3)
adjustments to the regulatory fees on
radio and television broadcasters, based
on type and class of service and on the
population served.

III. Background

5. Congress adopted a regulatory fee
schedule in 1993 ° and authorized the
Commission to assess and collect
annual regulatory fees pursuant to the
schedule, as amended by the
Commission.® As a result, the
Commission annually reviews the
regulatory fee schedule, proposes
changes to the schedule to reflect
changes in the amount of its
appropriation, and proposes increases
or decreases to the schedule of
regulatory fees.? The Commission makes
changes to the regulatory fee schedule
“if the Commission determines that the
schedule requires amendment to
comply with the requirements” 8 of
section 9(b)(1)(A) of the Act.® The
Commission may also add, delete, or
reclassify services in the fee schedule to
reflect additions, deletions, or changes
in the nature of its services “as a
consequence of Commission rulemaking
proceedings or changes in law.” Thus,

247 U.S.C. 159. Consolidated Appropriations Act,
2016, Public Law 114-113, Dec. 18, 2015.

3 Assessment and Collection of Regulatory Fees
for Fiscal Year 2016, Notice of Proposed
Rulemaking, 81 FR 35680 (June 3, 2016) (2016) (FY
2016 NPRM).

4 The proposed regulatory fee rates for FY 2016
includes a one-time amount of $44,168,497 to offset
facilities reduction costs, i.e., to reduce the office
space footprint and/or move the FCC office location
if necessary. Consolidated Appropriations Act,
2016, Public Law 114-113, Dec. 18, 2015. See FCC'’s
Lease Prospectus, available at http://www.gsa.gov/
portal/category/100435.

547 U.S.C. 159(g) (showing original fee schedule
prior to Commission amendment).

647 U.S.C. 159.

747 U.S.C. 159(b)(1)(B).

847 U.S.C. 159(b)(2).

947 U.S.C. 159(b)(1)(A).
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for each fiscal year, the Commission
proposes a fee schedule in the annual
Notice of Proposed Rulemaking that
reflects changes in the amount
appropriated for the performance of the
Commission’s regulatory activities,
changes in the industries represented by
the regulatory fee payors, changes in
FTE 10 levels, and any other issues of
relevance to the proposed fee
schedule.1? After reviewing the
comments, the Commission issues a
Report and Order adopting the fee
schedule for the fiscal year and sets out
the procedures for payment of fees.

6. The Commission calculates the fees
by first determining the number of FTEs
performing the regulatory activities
specified in section 9(a), “‘adjusted to
take into account factors that are
reasonably related to the benefits
provided to the payor of the fee by the
Commission’s activities. . . .” 12 FTEs
are categorized as “‘direct” if they are
performing regulatory activities in one
of the “core” bureaus, i.e., the Wireless
Telecommunications Bureau, Media
Bureau, Wireline Competition Bureau,
and part of the International Bureau. All
other FTEs are considered “indirect.” 13
The total FTEs for each fee category is
calculated by counting the number of
direct FTEs in the core bureau that
regulates that category, plus a
proportional allocation of indirect FTEs.
Next, the Commission allocates the total
amount to be collected among the
various regulatory fee categories. This
allocation is based on the number of

10QOne FTE, a “Full Time Equivalent” or “Full
Time Employee,” is a unit of measure equal to the
work performed annually by a full time person
(working a 40 hour workweek for a full year)
assigned to the particular job, and subject to agency
personnel staffing limitations established by the
U.S. Office of Management and Budget.

11 Section 9(b)(2) discusses mandatory
amendments to the fee schedule and Section 9(b)(3)
discusses permissive amendments to the fee
schedule. Both mandatory and permissive
amendments are not subject to judicial review. 47
U.S.C. 159(b)(2) and (3).

1247 U.S.C. 159(b)(1)(A). When section 9 was
adopted, the total FTEs were to be calculated based
on the number of FTEs in the Private Radio Bureau,
Mass Media Bureau, and Common Carrier Bureau.
(The names of these bureaus were subsequently
changed.) Satellites, earth stations, and
international bearer circuits were regulated through
the Gommon Carrier Bureau before the International
Bureau was created.

13 The indirect FTEs are the employees from the
International Bureau (in part), Enforcement Bureau,
Consumer & Governmental Affairs Bureau, Public
Safety & Homeland Security Bureau, Chairman and
Commissioners’ offices, Office of the Managing
Director, Office of General Counsel, Office of the
Inspector General, Office of Communications
Business Opportunities, Office of Engineering and
Technology, Office of Legislative Affairs, Office of
Strategic Planning and Policy Analysis, Office of
Workplace Diversity, Office of Media Relations, and
Office of Administrative Law Judges, totaling 1,046
indirect FTEs.

FTEs assigned to work in each
regulatory fee category. Each regulatee
within a fee category pays its
proportionate share based on an
objective measure, e.g., revenues,
number of subscribers, or licenses.14

7. As part of its annual review, the
Commission regularly seeks to improve
its regulatory fee analysis.15 For
example, in FY 2013, the Commission
updated FTE allocations to more
accurately reflect the number of FTEs
working on regulation and oversight of
the regulatees in the various fee
categories, and now updates the FTE
allocations annually; 16 combined the
UHF and VHF television stations into
one regulatory fee category; 17 and
included IPTV in the cable television
fee category.1® In FY 2014, we adopted
a new fee category for toll free numbers,
in the ITSP fee category; 19 increased the
de minimis threshold; 2° and eliminated
several categories from the regulatory
fee schedule.2? In FY 2015, we added a
subcategory for DBS providers in the
cable television and IPTV regulatory fee
category.??2

8. In our FY 2016 NPRM, we proposed
to collect $384,012,497.00 in regulatory
fees and included a detailed, proposed
fee schedule. We received 17 comments
and 10 reply comments.23

IV. Discussion

9. In this FY 2016 Report and Order,
we adopt a regulatory fee schedule for
FY 2016, pursuant to section 9 of the

14 See Assessment and Collection of Regulatory
Fees, Notice of Proposed Rulemaking, 27 FCC Red
8458, 8461-62, paragraphs 8—11 (2012) (FY 2012
NPRM).

15 See Assessment and Collection of Regulatory
Fees for Fiscal Year 2008, MD Docket No. 08-65,
Report and Order and Further Notice of Proposed
Rulemaking, 24 FCC Rcd 6388 (2008) (FY 2008
Further Notice).

16 Assessment and Collection of Regulatory Fees
for Fiscal Year 2013, MD Docket No. 08-65, Report
and Order, 28 FCC Rcd 12351, 1235458,
paragraphs 10-20 (2013) (FY 2013 Report and
Order).

17 FY 2013 Report and Order, 28 FCC Rcd at
12361-62, paragraphs 29-31.

18]d., 28 FCC Rcd at 12362—63, paragraphs 32—
33.

19 Assessment and Collection of Regulatory Fees
for Fiscal Year 2014, Report and Order and Further
Notice of Proposed Rulemaking, 29 FCC Rcd 10767,
10777-79, paras. 25—-28 (2014) (FY 2014 Report and
Order).

20 FY 2014 Report and Order, 29 FCC Red at
10774-76, paragraphs 18-21.

21]d., 29 FCC Rcd at 10776-77, paragraphs 22—
24.

22 Assessment and Collection of Regulatory Fees
for Fiscal Year 2015, Notice of Proposed
Rulemaking, Report and Order, and Order, 30 FCC
Red 5354, 5364—5373, paragraphs 28—41 (2015) (FY
2015 NPRM). We also eliminated two additional fee
categories. See FY 2015 NPRM, 30 FCC Rcd at
5361-62, paragraphs 19-22.

23 Commenters to the FY 2016 NPRM are listed
in Table 2.

Communications Act and our FY 2016
appropriation statute in order to collect
$384,012,497.00 in regulatory fees.2¢ Of
this amount, we project approximately
$21.3 million (5.6 percent of the total
FTE allocation) in fees from the
International Bureau regulatees; 25 $83.1
million (21.6 percent of the total FTE
allocation) in fees from the Wireless
Telecommunications Bureau

regulatees; 26 $146.5 million (38.0
percent of the total FTE allocation) from
Wireline Competition Bureau
regulatees; 27 and $134.0 million (34.8
percent of the total FTE allocation) from
the Media Bureau regulatees.28 These
regulatory fees are due on September 27,
2016. The schedule of regulatory fees for
FY 2016 adopted here is attached as
Table 4.

1. Facilities Reduction

10. The regulatory fee rates for FY
2016 include $339,844,000 for
operational expenses and an additional
one time amount of $44,168,497 to
offset facilities reduction costs, i.e., to
reduce the FCC’s office space footprint
and/or move the FCC office location.29
Due to the facilities reduction costs,
regulatees’ aggregate fees by category
increased on average by approximately
11-13 percent for 2016. Some
commenters disagree with this
approach.3° We are, however, required
by Congress to collect this amount for
FY 2016.31

24 Section 9 regulatory fees are mandated by
Congress and collected to recover the regulatory
costs associated with the Commission’s
enforcement, policy and rulemaking, user
information, and international activities. 47 U.S.C.
159(a). See Consolidated Appropriations Act, 2016,
Public Law 114-113, Dec. 18, 2015, requiring the
Commission to collect, for FY 2016, $339,844,000
for operational expenses and an additional one time
amount of $44,168,497 to offset facilities reduction
costs.

25 [ncludes satellites, earth stations, and
international bearer circuits (submarine cable
systems and satellite and terrestrial bearer circuits).

26 Includes Commercial Mobile Radio Service
(CMRS), CMRS messaging, Broadband Radio
Service/Local Multipoint Distribution Service (BRS/
LMDS), and multi-year wireless licensees.

27 Includes Interstate Telecommunications
Service Providers (ITSP) and toll free numbers.

28Includes AM radio, FM radio, television
(including low power and Class A, TV/FM
translators and boosters, cable and IPTV, DBS, and
Cable Television Relay Service (CARS) licenses.

29 Consolidated Appropriations Act, 2016, Public
Law 114-113, Dec. 18, 2015. See FCC’s Lease
Prospectus, available at http://www.gsa.gov/portal/
category/100435.

30 See, e.g., PMCM TV Comments at 2 (“Congress
has never given the Commission a carte blanche to
recover all of its costs through the regulatory fee
mechanism.”); AT&T Comments at 3 (‘“This sum is
especially unsuitable for inclusion in the regulatory
fee request.”).

31 Consolidated Appropriations Act, 2016, Public
Law 114-113, Dec. 18, 2015.
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2. Toll Free Numbers

11. In the FY 2014 Report and
Order,32 we adopted a regulatory fee
category for each toll free number
managed by a RespOrg.33 In the FY 2015
Report and Order, we adopted a
regulatory fee of 12 cents per toll free
number.34 We proposed a regulatory fee
of 13 cents per toll free number in the
FY 2016 NPRM.35 AT&T objects to the
increase from 12 cents to 13 cents per
year, and contends that we have not
demonstrated increased regulatory
oversight of RespOrgs to justify this
increase.36 We identified in the FY 2016
NPRM that regulatory fees increased for
all regulatee categories due to the one
time increase for facilities reduction
costs,37 which includes a one cent fee
increase for toll free numbers. Pursuant
to our obligations under section 9 of the
Act and related Commission orders, we
therefore adopt the fee proposed in the
FY 2016 NPRM.38

3. International Bureau Issues
a. International Bearer Circuits

12. Facilities-based common carriers
must pay regulatory fees for terrestrial
and satellite International Bearer
Circuits (IBCs) active (used or leased) as

32 FY 2014 Report and Order, 29 FCC Rcd at
10777-79, paragraphs 25-28. We adopted this
category for working, assigned, and reserved toll
free numbers and for toll free numbers that are in
the “transit” status, or any other status as defined
in section 52.103 of the Commission’s rules. The
regulatory fee is limited to toll free numbers that are
accessible within the United States.

33 A Responsible Organization or RespOrg is a
company that manages toll free telephone numbers
for subscribers. RespOrgs use the SMS/800 database
to verify the availability of specific numbers and to
reserve the numbers for subscribers. See 47 CFR
52.101(b). Commission FTEs in the Wireline
Competition Bureau and the Enforcement Bureau
work on toll free numbering issues and other
related activities. As a result, the Commission
adopted a regulatory fee for each toll free number
controlled or managed by a RespOrg because many
toll free numbers are controlled or managed by
RespOrgs that are not carriers, and therefore, had
not been paying regulatory fees. In the FY 2014
Report and Order, we stated that: “Based on
evaluation, the FTEs involved in toll free issues are
primarily from the Wireline Competition Bureau.

. . Accordingly, a regulatory fee assessed on toll
free numbers reduces the ITSP regulatory fee total.”
FY 2014 Report and Order, 29 FCC Rcd at 10778,
paragraph 27 (footnote omitted).

34 Assessment and Collection of Regulatory Fees
for Fiscal Year 2015, Report and Order and Further
Notice of Proposed Rulemaking, 30 FGCC Rcd 10268,
10271-72, para. 9 (2015) (FY 2015 Report and
Order).

35 FY 2016 NPRM, 81 FR 35680 at 35689, Table
3.

36 AT&T Comments at 4. Somos questions the
increase and observes that the Commission’s lease
after the move (or facilities reduction) should
decrease which should result in lower regulatory
fees in the future. Somos Comments at 2—3.

37FY 2016 NPRM, 81 FR 35680, at 35683, note
20.

38 See supra note 23.

of December 31 of the prior year in any
terrestrial or satellite transmission
facility for the provision of service to an
end user or resale carrier.3? In addition,
non-common carrier satellite operators
must pay a fee for each circuit they and
their affiliates hold and each circuit sold
or leased to any customer, other than an
international common carrier
authorized by the Commission to
provide U.S. international common
carrier services.20 In the FY 2016 NPRM,
and previously in FY 2015 Report and
Order, we sought comment on how to
ensure that all providers calculate and
report IBCs in the same manner and
how we could improve our
requirements and regulatory treatment
of terrestrial and satellite IBC.4?

13. We also sought comment on
whether to eliminate the distinction
between common carrier terrestrial
circuits and non-common carrier
terrestrial circuits for regulatory fee
purposes.?2 In doing so, we observed the
telecommunications industry and
Commission’s rules have evolved. We
also sought comment on the least
burdensome methodology for
calculating fees, whether international
revenue rather than the number of
circuits would be a useful data source,
and asked how to ensure accurate
reporting of both common carrier and
non-common carrier terrestrial
circuits.43

14. Only Level 3 commented,
proposing that we revise our regulatory
fee methodology for terrestrial
international bearer circuits and adopt a
flat-fee methodology similar to the
method we use to assess fees for
submarine cable systems.#* This
proposal would include common carrier

39 See infra paragraph 42.

40]d.

41FY 2016 NPRM, 81 FR 35680 at 35684,
paragraphs 20-21.

42 The Commission previously explored whether
carriers should be assessed regulatory fees for their
terrestrial non-common carrier circuits, but
declined to do so at that time because of the
“complexity of the legal, policy and equity issues
involved.” Assessment and Collection of Regulatory
Fees for Fiscal Year 2009, Report and Order, 24 FCC
Red 10301, 10306—307, paragraphs 16—17 (2009)
(FY 2009 Report and Order). On March 17, 2009,
the Commission adopted in the Submarine Cable
Order a new submarine cable bearer circuit
methodology that allocates IBC costs among service
providers in an equitable and competitively neutral
manner, without distinguishing between common
carriers and non-common carriers, by assessing a
flat per cable landing license fee for all submarine
cable systems. Assessment and Collection of
Regulatory Fees for Fiscal Year 2008, Second
Report and Order, 24 FCC Rcd 4208, 4214-16,
paragraphs 13—17 (2009) (Submarine Cable Order).

43 FY 2016 NPRM, 81 FR at 35680, at 35685,
paragraph 21.

44 Level 3 Comments at 3 (citing Submarine Cable
Order).

and non—common carrier circuits.*5
Level 3 contends that this would be
simpler to administer and would reduce
underreporting.#6 We agree with Level 3
that there is need to evaluate the
changes in the international services
marketplace and update our fee
methodology to reflect the changes and
make it simpler and more efficient to
administer. We find, however, that the
record in this proceeding is insufficient
to make any comprehensive changes to
the fee methodology at this time.4” To
adequately evaluate the changes to the
marketplace, a separate rulemaking
proceeding to comprehensively review
the methodology used for assessing fees
for terrestrial and satellite international
bearer circuits is needed, including the
allocation of the international bearer
circuit fee category between terrestrial
and satellite circuits and submarine
cable systems. Accordingly, we make no
changes to fee rules governing the IBCs
based on the record in this proceeding.

b. Earth Stations

15. In the FY 2014 NPRM, we
recognized that the International
Bureau’s oversight and regulation of the
satellite industry involves FTEs working
on legal, technical, and policy issues
pertaining to both space station and
earth station operations and is therefore
interdependent to some degree.48 For
that reason, in the FY 2014 regulatory
fee proceeding, we increased the
regulatory fees paid by earth station
licensees by approximately 7.5 percent
based on analysis and review of the
record.4® In the FY 2015 NPRM, we
sought comment on whether to raise the
earth station regulatory fees again.50
However, we declined to adopt an
increase in fees in FY 2015 due to an
ongoing proceeding concerning part 25
(Satellite Communications) of the
Commission’s rules which could affect
the distribution of FTE work. In the FY
2016 NPRM, we sought comment on this
issue—specifically on EchoStar’s
proposal to assess different levels of
regulatory fees on different types of
earth station licenses.51

16. EchoStar now observes that since
it submitted its proposal, we have
adopted reforms that streamlined the

45]d. at 3, 5.

46 Id. at 3—5. Level 3 explains that this proposal
would reduce the burden on payors. Id. at 5.

47 We received no comments in response to Level
3’s proposed methodology.

48 FY 2014 NPRM, 29 FCC Rcd at 6428, paragraph
29.

49 See FY 2014 Report and Order, 29 FCC Rcd at
10772-73, paragraph 12.

50 FY 2015 NPRM, 30 FCC Rcd at 5360, paragraph
14.

51 See EchoStar July 20, 2015 Ex Parte.
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reporting process for satellite earth
stations, which has addressed an
unequal reporting burden and reduced
administrative burdens.52 For this
reason, EchoStar contends that all
satellite earth stations should have the
same regulatory fee, and no longer
supports its earlier proposal.53

17. No parties commented in favor of
the proposal. At this time, we see no
basis to assess different levels of
regulatory fees on different types of
earth station licensees. Accordingly, we
adopt the earth station fee proposed in
the FY 2016 NPRM.

c. Submarine Cable

18. We did not specifically seek
comment on issues pertaining to the
submarine cable industry. The proposed
rates in the FY 2016 NPRM contained a
fee increase due to the one-time increase
for facilities reduction expenses 54 and a
change in submarine cable units. A
group of submarine cable operators
contends that the proposed rate is too
high and not justified.55 Specifically,
the Submarine Cable Coalition
questions the methodology for the
proposed fees and argues that the
proposed fees are disproportionate to
the benefits received by submarine cable
operators and the minimal regulatory
oversight by the Commission, after the
licensing process.5¢ Further the
Submarine Cable Coalition states that
the Commission should not overcharge
low-cost regulatees to subsidize for
high-cost regulatees and recommends
that the Commission reduce the
regulatory fees commensurate with the
amount of regulatory activity
undertaken.57 As we have previously
stated, the regulatory fees paid by the
submarine cable operators cover not just
the services provided those entities, but
also the services provided to the
common carriers that use the submarine
cables to provide service.>8 The
regulatory fees are also not intended to
recover only the costs of Title II
regulation, but also the costs of our
enforcement, policy and rulemaking,
user information and international
activities that benefit all entities

52 EchoStar Comments at 3 (discussing
elimination of the annual reporting requirement for
blanket FSS earth station licenses in the 20/30 GHz
bands). See also Comprehensive Review of
Licensing and Operation Rules for Satellite
Services, Second Report and Order, 30 FCC Red
14713 (2015).

53 EchoStar Comments at 2—3.

54 FY 2016 NPRM, 81 FR 35680, at 35683, note
20.

55 Submarine Cable Coalition Comments at 3—-7.

56 Id. at 2—4, 6-7.

57 Id.

58 See F'Y 2015 Report and Order, 30 FCC Rcd at
1027374, paragraph 12.

involved in international
telecommunications.59 We also note
that since release of the FY 2016 NPRM,
the units used to calculate fees has been
updated with more recent data.
Accordingly, the fees listed in Table 3
are less than the amount proposed in
the FY 2016 NPRM. Nevertheless, we
remind all regulatees, including
submarine cable operators, the FY 2016
regulatory fees include the facilities
reduction costs.

4. FTE Reallocations

19. ITTA has proposed in past
regulatory fee proceedings that wireless
providers should be combined into the
ITSP fee category so that all voice
providers pay regulatory fees on the
same basis.®0 ITTA continues to endorse
this approach and contends that the
wireline and wireless voice services are
subject to many of the same regulatory
policies, programs, and obligations and
therefore combining these voice services
into the ITSP category is an appropriate
measure to comply with section 9 of the
Act.51 ITTA explains that due to
changes in the communications
industry and the convergence of
technologies, the Wireline Competition
Bureau FTEs’ work is no longer focused
on ITSPs.62 According to ITTA, the
work performed by Wireline
Competition Bureau FTEs on universal
service issues impacts various types of
communications providers, not just
ITSPs.63

20. Certain commenters agree with
ITTA’s proposals.54 For example, NTCA
contends that updating the ITSP
category to include wireless revenues
would be a “rational step.” 6°
CenturyLink explains that this would be
analogous to including VoIP providers
in the ITSP category and DBS in the
cable television/IPTV category.56
Frontier states that the work of various
Wireline Competition Bureau divisions

59 Assessment and Collection of Regulatory Fees
for Fiscal Year 1997, MD Docket No. 96—-186, Report
and Order, 12 FCC Rcd at 17188, paragraphs 68—
69 (1997) (FY 1997 Report and Order).

60 See FY 2015 Report and Order, 30 FCC Red at
10281-82, paragraphs 31-34; FY 2014 NPRM, 29
FGC Rcd at 6430-31, paragraphs 36-39; FY 2013
NPRM, 28 FCC Rcd at 7796, paragraph 12; FY 2008
FNPRM, 24 FCC Rcd at 6404—05, paragraphs 40—41.

61]TTA Comments at 6.

62]d.

63 ]d. at 7. ITTA also lists other issues that it
contends are within the Wireline Competition
Bureau but affect entities that are not ITSPs, such
as number portability, 911 emergency access,
special access, rate integration, customer
proprietary network information, pole attachments,
and CALEA. ITTA Comments at 7.

64 See, e.g. , NTCA Comments at 2—4; CenturyLink
Comments at 1-6; Frontier Comments at 1-9; ACA
Comments at 11-14.

65 NTCA Comments at 3.

66 CenturyLink Comments at 4-5.

is “inseparable from wireless carriers”
and the divisions work ““for the benefit
of . . . all telecommunications service
providers.” 67 These commenters also
support allocating Wireless
Telecommunications Bureau FTEs to
the Wireline Competition Bureau for
regulatory fee purposes.®8 In addition,
Frontier supports requiring broadband
Internet service providers to pay ITSP
regulatory fees.69

21. ITTA and CenturyLink argue that
if wireless and wireline voice services
are not combined in the ITSP category
or Wireline Competition Bureau FTEs
are not allocated to the Wireless
Telecommunications Bureau for
regulatory fee purposes, we should
reassign some Wireline Competition
Bureau FTEs as indirect FTEs.70 ITTA
contends that the high-cost and Lifeline
universal service programs benefit
regulatees in addition to ITSPs and that
we should therefore “adjust its fee
structure to account for this industry
crossover.” 71 Commenters contend that
all Wireline Competition Bureau FTEs
that work on ““cross-jurisdictional
issues” such as numbering and
universal service should be reassigned
as indirect.”2

22. CTIA disagrees with the ITTA
proposal and contends that there is no
basis to reassign Wireline Competition
Bureau FTEs to the Wireless
Telecommunications Bureau because
Wireless Telecommunications Bureau
FTEs already participate in wireline
proceedings to the extent they raise
wireless issues.”3 Also, substantial
differences exist between wireless and
wireline services concerning regulatory
oversight which militate against
combining, based on revenues, the
CMRS and ITSP fee categories.”¢
Wireless providers are not subject to the
regulations and requirements imposed
on ITSPs, and logically combining
CMRS into the ITSP category (based on

67 Frontier Comments at 6.

68 Frontier Comments at 7—-8; NTCA Comments at
3; CenturyLink Comments at 6-8.

69 Frontier Comments at 9.

70ITTA Comments at 8—9; CenturyLink
Comments at 7-8.

71ITTA Comments at 7-8.

72 Frontier Comments at 8 & 10; ITTA Comments
at 10; CenturyLink Comments at 7. CenturyLink
also contends that FTEs working on 911 issues
should be indirect. CenturyLink Comments at 7. As
CTIA observes, these FTEs are primarily in the
Public Safety and Homeland Security Bureau and
are indirect. CTIA Reply Comments at 5.

73 CTIA Comments at 2 & Reply Comments at 2.
CTIA also observes that the ITTA proposal would
result in CMRS providers paying regulatory fees
based on Wireless Telecommunications Bureau
FTEs and Wireline Competition Bureau FTEs. CTIA
Reply Comments at 3.

74 CTIA Comments at 2 & Reply Comments at 2—
3.
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revenues) merely because both offer
voice services ignores the fundamental
differences in the work done by FTEs in
these two bureaus.”® CTIA further
contends that there is insufficient
information to support a clear case for
the reclassification of FTEs that work on
universal service or numbering issues
from direct to indirect.”®

23. CTIA stresses that the number of
FTEs working on any given issue could
change significantly year-to-year
depending on the individual
proceedings the Commission undertakes
in any given year, e.g., there has been
significant work within the past year on
adopting and implementing various
components of the Connect America
Fund (CAF), reforming the Lifeline
Program, and implementing procedures
to allow VoIP providers to obtain
numbers directly from the numbering
administrator.”” CTIA therefore
recommends additional detailed
analysis to demonstrate whether and
how the number of FTEs working on
particular issues may fluctuate and thus
the impact of the potential
reclassification of those FTEs as
indirect.”8

24. The Commission has emphasized
that reallocation of some of the
International Bureau’s FTEs as indirect
was a “‘singular case” because the work
of those International Bureau FTEs
“primarily benefits licensees regulated
by other bureaus.” 79 We have further
stated, “apart from the unique nature of
the International Bureau FTEs, the work
of all the FTEs in a core bureau
contributes to the cost of regulating and
overseeing the licensees of that
bureau.” 80 We concluded that “[g]iven
the significant implications of
reassignment of FTEs in our fee
calculation, we make changes to FTE
classifications only after performing
considerable analysis and finding the
clearest case for reassignment.” 81

25. After reviewing the record, we
decline to adopt the ITTA proposal. In
particular, we conclude that ITTA’s
proposal does not address this issue in
a manner that is reasonable and in
compliance with section 9 of the Act.
ITTA does not contend that industries
other than those in the ITSP regulatory
fee category, i.e., CMRS, are subject to

75 CTIA Comments at 2—3 (citing FY 2016 NPRM,
31 FCC Rcd at 5765-66, paragraph 18.).

76 Id. at 3-5.

77 CTIA Comments at 5 & Reply Comments at 3.

78 CTIA Comments at 5 & Reply Comments at 3—
5.

79 FY 2013 Report and Order, 28 FCC Rcd at
12355, paragraph 14.

80 F'Y 2015 Report and Order, 30 FCC Rcd at
10274, paragraph 15.

81 ]d. 30 FCC Rcd at 10274-75, paragraph 15.

the oversight and regulation of the
Wireline Competition Bureau or that
CMRS creates significant costs for the
Wireline Competition Bureau due to
such oversight and regulation. We
recognize that the CMRS industry
participates in the universal service
Lifeline program, and that the Wireline
Competition Bureau FTEs are
responsible for the oversight and
regulation of the universal service
mechanisms. We are not convinced at
this time that this relationship is
sufficient to support a reassignment of
the FTEs from the Wireline Competition
Bureau to the Wireless
Telecommunications Bureau,
particularly when the FTEs closely
involved in wireless Lifeline issues are
indirect FTEs, in the Enforcement
Bureau and elsewhere, addressing
compliance with the Commission’s
rules.

26. Further, the number of FTEs
working on any given issue changes
significantly depending on the
individual proceedings the Commission
undertakes in any given year. We now
update FTE allocations on an annual
basis to more accurately reflect the
number of FTEs working on regulation
and oversight of the regulatees in the
various fee categories.82 To attempt to
reallocate Wireline Competition Bureau
FTEs each year based on particular work
assignments is a subjective process that
would likely result in unpredictable
fluctuations in regulatory fees from year
to year. In addition, to the extent
wireline proceedings raise wireless
issues, Wireless Telecommunications
Bureau FTEs already are involved in
work related to the wireless issues in
such proceedings.83

27.ITTA’s proposals also do not take
into account that many indirect FTEs
throughout the Commission outside of
the Wireline Competition Bureau work
on universal service and other wireline
issues. For example, indirect FTEs in
the Enforcement Bureau, Office of
Managing Director, as well as other
bureaus and offices work on various
universal service issues. Therefore, it is
incorrect to contend that primarily FTEs
in the Wireline Competition Bureau are
devoted to all of the universal service
issues. Further, ITTA’s proposal to
reassign some or all of the Wireline
Competition Bureau FTEs working on
universal service as indirect FTEs
ignores licensees not involved in high-
cost and Lifeline universal service
issues, such as radio and television
broadcasters, that would be responsible

82 See FY 2015 Report and Order, 30 FCC Rcd at
10274, paragraph 15.
83 CTIA Comments at 2.

for contributing to the cost of those
Wireline Competition Bureau FTEs.
Although we recognize Wireline
Competition Bureau proceedings can
affect other industries, such as CMRS,
we are not convinced that this
demonstrates the “clearest case’ for
reassignment of FTEs. For these reasons,
we decline to adopt the ITTA proposal
at this time.

5. DBS Rate Issues

28. In 2015, we adopted the initial
regulatory fee for DBS as a subcategory
in the cable television and IPTV
category of 12 cents per year per
subscriber, or one cent per month.84 At
that time, we stated that we would
update the rate as necessary to ensure
an appropriate level of regulatory parity
and considering the resources dedicated
to this subcategory.8> Such examination
is consistent with a report issued by the
Government Accountability Office
(GAOQO) in 2012, which observed it is
important for the Commission to
“regularly update analyses to ensure
that fees are set based on relevant
information.” 8¢ When we adopted this
regulatory fee subcategory for DBS, we
observed that numerous regulatory
developments had increased the Media
Bureau FTE activity involving
regulation and oversight of
multichannel video programming
distributors (MVPDs), including DBS
providers.87 For example, DBS
providers (and cable television
operators) are permitted to file program
access complaints 88 and retransmission
consent complaints.89 In addition, DBS
providers are subject to MVPD
requirements such as those pertaining to
program carriage °° and the requirement
to negotiate retransmission consent in
good faith.91 We also observed that the
Commission had recently adopted
requirements that apply to all MVPDs
and thus equally apply to DBS providers
as part of its implementation of the
Commercial Advertisement Loudness
Mitigation Act (CALM Act),92 the
Twenty-First Century Communications

84 FY 2015 Report and Order and FNPRM, 30 FCC
Rcd at 10276-77, paragraphs 19-20.

85]d., 30 FCC Rcd at 10277, paragraph 20.

86 GAO “Federal Communications Commission
Regulatory Fee Process Needs to be Updated,”
GAO-12-686 (August 2012) at 12, available at
http://www.gao.gov/products/GAO-12-686.

87 See FY 2015 Report and Order, 30 FCC Rcd at
536768, paragraph 31.

8847 U.S.C. 548; 47 CFR 76.1000—-1004.

8947 U.S.C. 325(b)(1), (3)(C)(ii); 47 CFR 76.65(b).

9047 U.S.C. 536; 47 CFR 76.1300-1302.

9147 U.S.C. 325(b)(3)(C)(iii); 47 CFR 76.65(a)—(b).

92 See Implementation of the Commercial
Advertisement, Loudness Mitigation (CALM) Act,
Report and Order, 26 FCC Red 17222 (2011) (CALM
Act Report and Order).
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and Video Accessibility Act of 2010
(CVAA),?3 as well as the Satellite
Television Extension and Localism Act
(STELA) Reauthorization Act of 2014
(STELAR).94

29. In the FY 2016 NPRM, we
observed that DBS, along with other
MVPDs, continues to receive increased
oversight and regulation as a result of
the work of Media Bureau FTEs. For
example, we recently adopted a Report
and Order requiring cable television
operators, DBS providers, and certain
other licensees to post their public file
documents to the FCC-hosted online
database.?° In addition, we recently
released a Notice of Proposed
Rulemaking pertaining to set-top boxes
of cable television and DBS operators.96
These recent proceedings involving DBS
further demonstrate that DBS providers
impose regulatory costs and receive
benefit from the activities of the Media
Bureau FTEs that affect all MVPDs. In

93 Public Law 111-260, 124 Stat. 2751 (2010). See
also Amendment of Twenty-First Century
Communications and Video Accessibility Act of
2010, Public Law 111-265, 124 Stat. 2795 (2010)
(making corrections to the CVAA); 47 CFR part 79;
Video Description: Implementation of the Twenty-
First Century Communications and Video
Accessibility Act of 2010, Notice of Proposed
Rulemaking, 31 FCC Red 2463 (2016).

94 The STELA Reauthorization Act of 2014
(STELAR), Public Law 113-200, 128 Stat. 2059
(2014). STELAR was enacted on Dec. 4, 2014 (H.R.
5728, 113th Cong.). Commission work on
implementation of the Act was immediate. See, e.g.,
Implementation of Sections 101, 103 and 105 of the
STELA Reauthorization Act of 2014, Order, 30 FCC
Red 2380 (2015) (implementing certain STELAR
provisions under the “‘good cause” exception to the
Administrative Procedure Act); Amendment to the
Commission’s Rules Concerning Market
Modification, Implementation of Section 102 of the
STELA Reauthorization Act of 2014, Report and
Order, 30 FCC Rcd 10406 (2015) (adopting satellite
television market modification rules to enable
satellite carriers, cable operators, and commercial
television stations to better serve the interests of
their local communities); Implementation of
Section 103 of the STELA Reauthorization Act of
2014, Notice of Proposed Rulemaking, 30 FCC Rcd
10327 (2015) (seeking comment on potential
updates to the “totality of the circumstances” test
for good faith negotiation of retransmission
consent); Final Report of the DSTAC, available at
https://transition.fcc.gov/dstac/dstac-report-final-
08282015.pdf; “Media Bureau Seeks Comment on
DSTAC Report,” Public Notice, 30 FCC Rcd 15293
(MB 2015); “Media Bureau Seeks Comment for
Report Required by the STELA Reauthorization Act
of 2014,” Public Notice, 30 FCC Rcd 1904 (2015)
(seeking information for a report to Congress on
designated market areas and considerations for
fostering increased localism).

95 Expansion of Online Public File Obligations to
Cable and Satellite TV Operators and Broadcast
and Satellite Radio Licensees, Report and Order, 31
FCC Red 526 (2016).

96 Expanding Consumers’ Video Navigation
Choices, Commercial Availability of Navigation
Devices, Notice of Proposed Rulemaking and
Memorandum Opinion and Order, 31 FCC Rcd 1544
(2016). See also Promoting the Availability of
Diverse and Independent Sources of Video
Programming, Notice of Inquiry, 31 FCC Red 1610
(2016).

the FY 2016 NPRM, we sought comment
on a higher regulatory fee rate of 27
cents per subscriber per year for FY
2016—a 24 cent per subscriber baseline
with a proportional adjustment of three
cents per subscriber associated with
facilities reduction costs.®7 This fee
would be slightly higher than two cents
per month per subscriber and would
remain significantly below the cable
television/IPTV rate of $1.00 per year.98

30. Commenters representing the
cable television industry agree that the
Media Bureau FTEs increasingly devote
time to issues involving the entire
MVPD industry, and that DBS, cable
television, and IPTV all receive
oversight and regulation as a result of
the work of the Media Bureau FTEs on
MVPD issues.?° These commenters
argue that regulatory fee parity for all
MVPDs paying into the cable television/
IPTV fee category is therefore justified
because there is a “relatively small
difference from a regulatory
perspective” between DBS and cable
television/IPTV.100 ACA observes 101
that AT&T, the nation’s largest
MVPD,102 gperates its U-verse IPTV
service and its DirecTV DBS service,103
yet will be assessed lower regulatory
fees for its approximately 20 million
DirecTV subscribers than it will pay for
its approximately six million IPTV
subscribers, although these services use
comparable Media Bureau FTE
resources.104

97 For FY 2015, we adopted a rate for DBS of 12
cents per subscriber per year, or one cent per month
per subscriber. By way of comparison, the cable
television and IPTV rate adopted for FY 2015 was
96 cents per subscriber per year.

98 The agency is not required to calculate its costs
with “‘scientific precision.” Central & Southern
Motor Freight Tariff Ass’n v. United States, 777
F.2d 722, 736 (D.C. Cir. 1985). Reasonable
approximations will suffice. Id.; Mississippi Power
& Light, 601 F.2d at 232; National Cable Television
Ass'n v. FCC, 554 F.2d 1094, 1105 (D.C. Cir. 1976);
36 Comp. Gen. 75 (1956).

99 ACA Comments at 3—11; NCTA Reply
Comments at 3-7.

100 ACA Comments at 3—7; NCTA Reply
Comments at 7.

101 ACA Comments at 9.

102 When the Commission sought comment on
including IPTV into the cable television fee
category, AT&T, an IPTV service provider,
advocated a “‘broader MVPD category . . . because
it could encompass both cable service and non-
cable service video offerings, like IPTV, and allow
for evolution in the MVPD market.” AT&T
Comments (MD Docket No. 13—140) at 5.

103 Applications of AT&T Inc. and DirecTV; For
Consent to Assign or Transfer Control of Licenses
and Authorizations, Memorandum Opinion and
Order, 30 FCC Rcd 9131 (2016).

104 See, e.g., Implementation of Section 103 of the
STELA Reauthorization Act of 2014, MB Docket
Nos. 15-216 and 10-71, Ex Parte Letter to Marlene
Dortch, Secretary, FCC, from Sean A. Lev, Counsel
to AT&T Services, Inc. (filed March 16, 2016).
Moreover, recent press reports indicate that AT&T’s
U-verse subscribers are declining, while their

31. ACA agrees that the previously
adopted phase-in period was the correct
approach; however, DBS providers have
already had the benefit of an adequate
phase-in and should now be brought
quickly up to parity with cable
television and IPTV.105 Thus, ACA and
NCTA argue, the Commission should
either assess all payors in the cable
television/IPTV fee category the same
level of fees, or, at a minimum, assess
DBS fee payors a higher fee and commit
to raising that by 2017 to the fees
assessed on cable television operators
and IPTV providers.106

32. The two DBS providers, AT&T
and DISH, however, disagree with our
proposal and argue that there is no
justification for increasing the fee to 27
cents per subscriber per year for FY
2016.197 AT&T contends that we have
failed to demonstrate any specific
reason for this fee increase for DBS
providers.108 DISH argues that the
increase of an additional 15 cents per
subscriber per year will subject DBS
providers to “rate shock” and that we
have abandoned our “phased
approach.” 109 We disagree that this rate
increase, still substantially below the
cable television/IPTV rate, will cause
“rate shock.” As NTCA observes, it is
unpersuasive that rate shock will occur
under “‘a 27 cents annual fee for services
that cost on average about $100 per
month.” 110

33. The proposed fee of 27 cents per
subscriber per year continues to follow
our decision to assess fees for DBS in
the cable television/IPTV category. In
particular, the increase we adopt today
is not based on an incremental increase
in Media Bureau FTEs working on
MVPD issues, 1 but is supported by
data and analysis and wholly consistent

DirecTV subscribers are increasing, which will
lower its Media Bureau regulatory fee burden. See
http://variety.com/2016/biz/news/directv-att-tv-
shrinks-q2-2016-1201819654/; http://
www.hollywoodreporter.com/news/at-t-loses-pay-
tv-913277.

105 ACA Comments at 9-11 & Reply Comments at
15.

106 ACA Comments at 9—11; NCTA Reply
Comments at 9.

107 AT&T Comments at 1-3; DISH Comments at
4-6 & Reply Comments at 2-3.

108 AT&T Comments at 1-3.

109DISH Comments at 7-8.

110 NTCA Reply Comments at 2—3 (footnote
omitted); ACA Reply Comments at 2 (“claims . . .
that the Commission’s proposed increase will cause
‘rate shock’ . . . should not be given any
credence.”). The two DBS providers, AT&T and
DISH, are the largest and fourth largest MVPDs in
the nation, and multi-billion dollar corporations. Id.
at 14.

111 This appears to be the DBS position. See
AT&T Comments at 2; DISH Comments at 6 & Reply
Comments at 3.


http://variety.com/2016/biz/news/directv-att-tv-shrinks-q2-2016-1201819654/
http://variety.com/2016/biz/news/directv-att-tv-shrinks-q2-2016-1201819654/
https://transition.fcc.gov/dstac/dstac-report-final-08282015.pdf
https://transition.fcc.gov/dstac/dstac-report-final-08282015.pdf
http://www.hollywoodreporter.com/news/at-t-loses-pay-tv-913277
http://www.hollywoodreporter.com/news/at-t-loses-pay-tv-913277
http://www.hollywoodreporter.com/news/at-t-loses-pay-tv-913277
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with the approach used in FY 2015.112
We reiterate that the DBS and cable
television/IPTV oversight and regulatory
work of Media Bureau FTEs is
similar.113 As such, we remain
committed as a goal to regulatory fee
parity for all MVPDs paying into the
cable television/IPTV fee category.114
We find it appropriate to adopt the rate
proposed in the FY 2016 NPRM.115 For
reasons similar to those discussed in the
FY 2015 NPRM,116 and based on our
analysis of the resources dedicated to
this subcategory, including the
resources dedicated to the pending
portfolio of MVPD proceedings, we
revise the DBS fee rate. Specifically, in
this FY 2016 regulatory fee proceeding,
we adopt a DBS fee rate of 27 cents per
subscriber per year for FY 2016, as set
forth in the fee schedule. This fee
includes a 24 cent per subscriber
baseline with a proportional adjustment
of three cents per subscriber associated
with facilities reduction costs.

6. Broadcasters’ Fees

a. AM and FM Broadcasters Serving the
Smallest Two Market Levels (<=25,000
and 25,001-75,000)

34. In the FY 2016 NPRM, we
proposed to include a higher population

row in the table for AM and FM
broadcasters, i.e., to divide broadcasters
that serve 3,000,001-6,000,000 from
those that have a higher population
coverage.117 Similarly, we proposed to
standardize the incremental increase in
fees as the population served
increases,!18 and to more consistently
assess fees based on the type and class
of service.119 We also proposed to adjust
the television broadcasters table so that
Top 10 market stations should pay
about twice what stations in markets
26-50 pay.12°0

35. Several commenters contend that
our proposal is too burdensome for
small independent radio and television
stations.?21 One commenter contends
that the addition of “‘greater than 6
million” is a welcome step for radio
broadcasters, but that it does not go far
enough because AM stations bill far less
advertising revenue than FM stations.122
Another commenter, representing a
group of recording artists, observes that
“the [radio] stations that support us the
most are the smaller independents not
affiliated with the major networks.
These smaller stations struggle on a day-
to-day basis.” 123 Several commenters
suggest that we use a combination of
revenue and a set fee instead of a

market-based fee, to assess regulatory
fees for radio and television
broadcasters.124

36. We do not require broadcasters to
report their revenues. Thus, the
revenue-based proposal is not
practicable at this time. We agree,
however, that the proposed rates should
be revised downward for the smaller
AM and FM radio broadcast stations.
Extending some relief to these small
radio broadcasters may facilitate their
continued ability to stay in business and
serve their small and rural communities.
Therefore, after reviewing the record,
including the comments filed by the
industry describing the economic
hardship faced by many small rural
independent radio stations, we are
adopting a revised version of the
proposed table in the FY 2016 NPRM
and reducing the regulatory fees in the
two lowest population tiers for AM and
FM broadcasters from the amounts
proposed.125

TABLE 1—FY 2016 AM AND FM RADIO STATION REGULATORY FEES

) EM Classes FM Classes
Population served AM Class A AM Class B AM Class C AM Class D A B1&C3 B, C, CO, C1
’ & C2

<=25,000 oo s $990 $715 $620 $685 $1,075 $1,250
25,001=75,000 ....oooveieereereeeereee s 1,475 1,075 925 1,025 1,625 1,850
75,001-150,000 ... 2,200 1,600 1,375 1,525 2,400 2,750
150,001-500,000 ... 3,300 2,375 2,075 2,275 3,600 4,125
500,001-1,200,000 .... 5,500 3,975 3,450 3,800 6,000 6,875
1,200,001-3,000,00 ....cceeriuvreenirieenieeens 8,250 5,950 5,175 5,700 9,000 10,300
3,000,001-6,000,00 .......ccoveerereeerireeennns 11,000 7,950 6,900 7,600 12,000 13,750

112 See FY 2015 Report and Order, 30 FCC Red
at 10277, paragraph 20 (finding that the initial rate
of 12 cents per subscriber per year is a “sensible
fee supported by data and analysis.”)

113 F'Y 2016 NPRM, 81 FRt 35680, at 35683,
paragraphs 13—14.; FY 2015 NPRM, 30 FCC Rcd at
5369, paragraph 33.

114 See FY 2015 Report and Order, 30 FCC Red
at 10277, paragraph 20 (“In the FY 2016 regulatory
fee proceeding, we will update this rate for future
years, based on relevant information, as necessary
for ensuring an appropriate level of regulatory
parity and considering the resources dedicated to
this new regulatory fee subcategory.”).

115 FY 2016 NPRM, 81 FR 35680, at 35683 at
paragraph 14.

116 FY 2015 NPRM, 30 FCC Rcd at 5367-5373,
paragraphs 31-41.

117 FY 2016 NPRM, 81 FR 35680, at 35684,
paragraph 17. We also sought comment on this
issue in the Further Notice of Proposed Rulemaking
attached to the FY 2015 Report and Order. See FY
2015 Report and Order, 30 FCC Rcd at 10280,
paragraph 28.

118 Id. Specifically, we sought comment on
standardizing the incremental increase in fees as
radio broadcasters increase the population they

serve, such as by requiring that fee adjustments
between tiers monotonically increase as the
population served increases. Id.

119 Id, We sought comment on assessing fees
based on the relative type and class of service, such
as by assessing FM class B, C, C0, C1, & C2 stations
at twice the rate of AM class C stations, and FM
class A, B1, & C3 stations assessed at 75 percent
more than AM class C stations. For AM stations, we
sought comment on assessing AM class A stations
at 60 percent more, AM class B stations at 15
percent more, and AM class D stations at 10 percent
more than AM class C stations. Id.

120 FY 2016 NPRM, 81 FR 35680, at 35685,
paragraph 19. We also sought comment on this
issue in the Further Notice of Proposed Rulemaking
attached to the FY 2015 Report and Order. See FY
2015 Report and Order, 30 FCC Rcd at 10280-81,
paragraph 29.

121 Marquee Broadcasting Comments at 1 (“[The
proposal] places a disproportional burden on small,
independent broadcast [television] stations, the
very group the FCC should hope to encourage in an
industry of giants.”); Koor Communications Reply
Comments at 1 (“The present system of calculating
regulatory fees is very lopsided and unfair
especially to small market AM Broadcasters.”); P &
M Radio Reply Comments at 1 (“I, along with many

owner-operators of independent AM stations, have
been struggling in the past decade just to stay on
the air.”); Blackbelt Broadcasting Comments at 1
(“the proposed fee increase (and structure) [should
be] revaluated [to] consider the burden this will put
on many small rural [FM] broadcasters.”);
Fitzgerald Comments at 2 (“Stations with
populations under 25,000 served are for the most
part, very small ‘Mom and Pop’ style stations. These
[proposed] massive increases will greatly harm
these . . . [radio] stations which generate very
small amounts of revenue.”); Faxon Reply
Comments at 1 (“The proposed regulatory fees for
2016 do not make sense and place an extreme
burden on small market radio stations.”).

122 Bittner Comments at 1.

123 Brigham Reply Comments at 1.

124 Bittner Broadcasting Comments at 1-3;
Marquee Broadcasting Comments at 1; Brigham
Reply Comments at 1; Koor Communications Reply
Comments at 1; P & M Radio Reply Comments at
1; Faxon Reply Comments at 1.

125 PMCM TV suggests that we assess a lower fee
for VHF TV stations than UHF stations. PMCM TV
Comments at 3—4. We decline to adopt this proposal
here, but intend to seek comment on it in the FY
2017 Notice of Proposed Rulemaking.
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TABLE 1—FY 2016 AM AND FM RADIO STATION REGULATORY FEES—Continued
Population served AMClass A | AMClassB | AMClassC | AMClassD | i asses BF,MC;%a(ZS Y
6,000,000 ....oorveooeeeeeeeeeee e 13,750 9,950 8,625 9,500 15,000 17,175

b. Puerto Rico Broadcasters Association
Proposal

37. The PRBA and Arso comment on
the issues set forth in the PRBA
December 10, 2014 letter (PRBA
Letter),126 seeking regulatory fee relief
for the radio broadcasters in the
Commonwealth of Puerto Rico due to
economic hardship, unique geography,
and declining population.?27 In the
PRBA Letter, PRBA requested that the
Commission use more recent figures to
determine the radio station population
count for radio stations in Puerto
Rico.128 PRBA stated that due to the
economic hardship in the territory, the
population has decreased in the past
nine years by almost six percent because
of migration to the mainland United
States and a declining birthrate.129
Finally, PRBA contended that the radio
listening market is limited because it is
restricted to listeners within the
boundaries of the island.13°

38. PRBA and Arso contend that the
economic situation has worsened since
the PRBA Letter was filed, and that it is
crucial that the Commission provide
relief from regulatory fee obligations for

126 PRBA Comments at 1-5; Arso Comments at 1—
7.

127 We previously sought comment on: (i) Moving
the Puerto Rico market stations to a different rate
(or a lower population stratum) because of the
downward trend in the population and other
factors; (ii) creating a separate fee category for the
Puerto Rico market at a lower rate; or (iii) adopting
a special provision in our rules for economically
depressed geographic areas to seek a “fast track”
waiver of regulatory fees. See FY 2015 NPRM, 30
FCC Rcd at 5360-61, paragraphs 15—-18. Arso
observes that the “fast track” proposal would
require a rulemaking procedure, which would be
time-consuming, and the Puerto Rican stations need
immediate relief. Arso Comments at 4.

128 PRBA Letter at 2—4. PRBA asked the
Commission to examine population data every five
years instead of every 10 years to increase the
accuracy of the population counts in Puerto Rico.
The Commission explained that radio station
population counts are updated every ten years to
reflect nationwide changes in the population using
the “block level census data” from the U.S. Census,
therefore we could not adopt PRBA’s suggestion
because the “block level census data” is only
available from the U.S. Census Bureau every 10
years. Further, even if such figures were available
every five years, they would be unlikely to provide
a basis for fee relief for radio stations in Puerto Rico
because fees on AM and FM radio stations are not
assessed at granular levels. See FY 2015 NPRM, 30
FCC Rcd at 536061, paragraphs 15-18.

129 PRBA Letter at 3.

1301d. at 5.

Puerto Rican broadcasters.131 PRBA
contends that requiring each radio and
television station to submit a waiver
request would negate any benefit of the
Commission’s efforts.132 Arso observes
that it would be burdensome for
companies to pay the regulatory fee
when requesting a fee reduction.133
Instead, PRBA contends, the
Commission should either move the
Puerto Rican stations to a lower
population stratum 134 or create a
separate fee category for the Puerto
Rican market.135 PRBA urges the
Commission to adopt the second
proposal—a separate fee category for the
entire Puerto Rican market—at a rate 30
percent lower than the normal rate for
each station.136

39. We decline to adopt the PRBA
proposal at this time. Fee relief is
ordinarily processed through a waiver
request or payment deferral.237 While
we recognize that the economic
situation in Puerto Rico is difficult in
general, without the specific
information needed to justify a waiver
request or payment deferral we would
not know the particular circumstances
of the regulatee or licensee to support a
request for relief. Information
concerning how to request fee relief can
be found on our Web site, e.g., https://
www.fcc.gov/document/fy-2015-waiver-
regulatory-fees-fact-sheet. As discussed
above, we are adopting a revised version
of the proposed table and thus reducing
the regulatory fees in the two lowest

131 PRBA Comments at 2; Arso Comments at 3.

132PRBA Comments at 3. Arso Comments at

133 Arso Comments at 3—4.

132 PRBA suggests moving two levels down to
account for population loss and economic
difficulties. PRBA Comments at 4.

135 PRBA Comments at 3—4. Arso Comments at

136 PRBA Comments at 4. Arso Comments at

137 Fees may be waived, reduced or deferred in
specific instances, on a case-by-case basis, where
good cause is shown and where waiver, reduction,
or deferral of the fee would promote the public
interest. 47 U.S.C. 159(d); 47 CFR 1.1166. Fee relief
may be granted based on a “‘sufficient showing of
financial hardship.” See Implementation of Section
9 of the Communications Act, Assessment and
Collection of Regulatory Fees for the 1994 Fiscal
Year, Memorandum Opinion and Order, 10 FCC
Red 12759, 1276162, paragraph 13 (1995). In such
matters, however, “[m]ere allegations or
documentation of financial loss, standing alone,”
do not suffice and “it [is] incumbent upon each
regulatee to fully document its financial position
and show that it lacks sufficient funds to pay the
regulatory fee and to maintain its service to the
public.” Id.

population tiers from the amount
proposed for radio broadcasters, which
should provide some amount of fee
relief to eleven of the PRBA stations.138

c. Broadcast Television Incentive
Auction—Reminder To Pay FY 2016
and FY 2017 Regulatory Fees

40. The Commission’s Broadcast
Television Incentive Auction (Incentive
Auction) is underway, and all broadcast
television licensees are reminded that
they continue to be responsible for
payment of FY 2016 regulatory fees if
they held a license or construction
permit as of October 1, 2015, as well as
for payment of FY 2017 regulatory fees
if they continue to hold their license or
construction permit as of October 1,
2016. Licensees must pay the required
regulatory fees to avoid any delay of
payments resulting from the Incentive
Auction.?39 Finally, regulatees are
reminded that non-payment of
regulatory fees, if required, will place
them in red light status and prevent
them from conducting business with the
Commission.

V. Procedural Matters
A. Payment of Regulatory Fees

1. Payments by Check Will Not Be
Accepted for Payment of Annual
Regulatory Fees

41. Pursuant to an Office of
Management and Budget (OMB)
directive,140 the Commission is moving
towards a paperless environment,
extending to disbursement and
collection of select federal government

138 The remaining radio stations in Puerto Rico
are situated in the top three fee category tiers. In
addition to providing relief to eleven Puerto Rican
radio stations, a reduction in the fees of the two
lowest fee categories also provides relief to many
small non-Puerto Rican stations, including several
dozen radio stations in the U.S. territories in the
Pacific and in the Caribbean (e.g., Guam, American
Samoa, Saipan, and U.S. Virgin Islands).

139 Application Procedures for Broadcast
Incentive Auction Scheduled to Begin on March 29,
2016; Technical Formulas for Competitive Bidding,
Public Notice, 30 FCC Rcd 11034, 11041-42,
paragraphs 12—14 (WTB 2015); see also Expanding
the Economic and Innovation Opportunities of
Spectrum Though Incentive Auctions, Report and
Order, 29 FCC Rcd at 6567, 6785, n.1512 (2014).

140 Office of Management and Budget (OMB)
Memorandum M-10-06, Open Government
Directive, Dec. 8, 2009; see also http://
www.whitehouse.gov/the-press-office/2011/06/13/
executive-order-13576-delivering-efficient-effective-
and-accountable-gov.


http://www.whitehouse.gov/the-press-office/2011/06/13/executive-order-13576-delivering-efficient-effective-and-accountable-gov
http://www.whitehouse.gov/the-press-office/2011/06/13/executive-order-13576-delivering-efficient-effective-and-accountable-gov
http://www.whitehouse.gov/the-press-office/2011/06/13/executive-order-13576-delivering-efficient-effective-and-accountable-gov
http://www.whitehouse.gov/the-press-office/2011/06/13/executive-order-13576-delivering-efficient-effective-and-accountable-gov
https://www.fcc.gov/document/fy-2015-waiver-regulatory-fees-fact-sheet
https://www.fcc.gov/document/fy-2015-waiver-regulatory-fees-fact-sheet
https://www.fcc.gov/document/fy-2015-waiver-regulatory-fees-fact-sheet
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payments and receipts.14? The initiative
to reduce paper and curtail check
payments for regulatory fees is expected
to produce cost savings, reduce errors,
and improve efficiencies across
government. In FY 2015, we stopped
accepting checks (including cashier’s
checks and money orders) and the
accompanying hardcopy forms (e.g.,
Forms 159, 159-B, 159-E, 159-W) for
the payment of regulatory fees.142 The
paperless procedure requires that all
payments be made by online Automated
Clearing House (ACH) payment, online
credit card, or wire transfer. Any other
form of payment (e.g., checks, cashier’s
checks, or money orders) will be
rejected. For payments by wire, a Form
159-E should still be transmitted via fax
in order to associate the wire payment
with the correct regulatory fee
information.143

2. Revised Credit Card Transaction
Levels

42. Since June 1, 2015, in accordance
with U.S. Treasury Announcement No.
A-2014-04 (July 2014), the amount that
can be charged on a credit card for
transactions with federal agencies has
been limited to $24,999.99.144
Transactions greater than $24,999.99
will be rejected. This limit applies to
single payments or bundled payments of
more than one bill. Multiple
transactions to a single agency in one
day may be aggregated and treated as a
single transaction subject to the
$24,999.99 limit. Customers who wish
to pay an amount greater than
$24,999.99 should consider available
electronic alternatives such as Visa or
MasterCard debit cards, ACH debits
from a bank account, and wire transfers.
Each of these payment options is
available after filing regulatory fee
information in Fee Filer. Further details
will be provided regarding payment

141 See U.S. Department of the Treasury, Open
Government Plan 2.1, Sept. 2012.

142 FY 2015 Report and Order, 30 FCC Red at
10282-83, paragraph 35.

143 As we explained in 2015, payors should note
that to the extent certain entities have to date paid
both regulatory fees and application fees at the
same time via paper check, they will no longer be
able to do so as the regulatory fees payment via
paper check will no longer be accepted.

144 Customers who owe an amount on a bill, debt,
or other obligation due to the federal government
are prohibited from splitting the total amount due
into multiple payments. Splitting an amount owed
into several payment transactions violates the credit
card network and Fiscal Service rules. An amount
owed that exceeds the Fiscal Service maximum
dollar amount, $24,999.99, may not be split into
two or more payment transactions in the same day
by using one or multiple cards. Also, an amount
owed that exceeds the Fiscal Service maximum
dollar amount may not be split into two or more
transactions over multiple days by using one or
more cards.

methods and procedures at the time of
FY 2016 regulatory fee collection in Fact
Sheets, available at https://www.fcc.gov/
regfees.

3. Payment Methods

43. During the fee season for
collecting FY 2016 regulatory fees,
regulatees can pay their fees by credit
card through Pay.gov,145 ACH, debit
card,146 or by wire transfer. Additional
payment instructions are posted at
http://transition.fcc.gov/fees/
regfees.html. The receiving bank for all
wire payments is the U.S. Treasury,
New York, New York. When making a
wire transfer, regulatees must fax a copy
of their Fee Filer generated Form 159—
E to the Federal Communications
Commission at (202) 418—-2843 at least
one hour before initiating the wire
transfer (but on the same business day)
so as not to delay crediting their
account. Regulatees should discuss
arrangements (including bank closing
schedules) with their bankers several
days before they plan to make the wire
transfer to allow sufficient time for the
transfer to be initiated and completed
before the deadline. Complete
instructions for making wire payments
are posted at http://ransition.fcc.gov/
fees/wiretran.html.

4. De Minimis Regulatory Fees

44. Regulatees whose total FY 2016
annual regulatory fee liability, including
all categories of fees for which payment
is due, is $500 or less are exempt from
payment of FY 2015 regulatory fees. The
de minimis threshold applies only to
filers of annual regulatory fees (not
regulatory fees paid through multi-year
filings), and is not a permanent
exemption. Regulatees will need to
reevaluate their total fee liability each
fiscal year to determine whether they
meet the de minimis exemption.

5. Standard Fee Calculations and
Payment Dates

45. The Commission will accept fee
payments made in advance of the
window for the payment of regulatory
fees. The responsibility for payment of
fees by service category is as follows:

e Media Services: Regulatory fees
must be paid for initial construction
permits that were granted on or before

145 [n accordance with U.S. Treasury Financial
Manual Announcement No. A—2014-04 (July 2014),
the amount that may be charged on a credit card
for transactions with federal agencies has been
reduced to $24,999.99.

146 In accordance with U.S. Treasury Financial
Manual Announcement No. A-2012-02, the
maximum dollar-value limit for debit card
transactions is eliminated. Only Visa and
MasterCard branded debit cards are accepted by
Pay.gov.

October 1, 2015 for AM/FM radio
stations, VHF/UHF full service
television stations, and satellite
television stations. Regulatory fees must
be paid for all broadcast facility licenses
granted on or before October 1, 2015.
For providers of DBS service, regulatory
fees should be paid based on a
subscriber count on or about December
31, 2015. In instances where a permit or
license is transferred or assigned after
October 1, 2015, responsibility for
payment rests with the holder of the
permit or license as of the fee due date.

e Wireline (Common Carrier)
Services: Regulatory fees must be paid
for authorizations that were granted on
or before October 1, 2015. In instances
where a permit or license is transferred
or assigned after October 1, 2015,
responsibility for payment rests with the
holder of the permit or license as of the
fee due date. Audio bridging service
providers are included in this
category.14” For RespOrgs that manage
Toll Free Numbers (TFN), regulatory
fees should be paid on all working,
assigned, and reserved toll free
numbers, including those toll free
numbers that are in transit status, or any
other status as defined in section 52.103
of the Commission’s rules. The unit
count should be based on toll free
numbers managed by RespOrgs on or
about December 31, 2015.

e Wireless Services: CMRS cellular,
mobile, and messaging services (fees
based on number of subscribers or
telephone number count): Regulatory
fees must be paid for authorizations that
were granted on or before October 1,
2015. The number of subscribers, units,
or telephone numbers on December 31,
2015 will be used as the basis from
which to calculate the fee payment. In
instances where a permit or license is
transferred or assigned after October 1,
2015, responsibility for payment rests
with the holder of the permit or license
as of the fee due date.

e Wireless Services, Multi-year fees:
The first eight regulatory fee categories
in our Schedule of Regulatory Fees pay
“small multi-year wireless regulatory
fees.” Entities pay these regulatory fees
in advance for the entire amount period
covered by the five-year or ten-year
terms of their initial licenses, and pay
regulatory fees again only when the
license is renewed or a new license is
obtained. We include these fee
categories in our rulemaking (see Table
3) to publicize our estimates of the
number of “‘small multi-year wireless”
licenses that will be renewed or newly
obtained in FY 2016.

147 Audio bridging services are toll
teleconferencing services.


http://transition.fcc.gov/fees/regfees.html
http://transition.fcc.gov/fees/regfees.html
http://ransition.fcc.gov/fees/wiretran.html
http://ransition.fcc.gov/fees/wiretran.html
https://www.fcc.gov/regfees
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e Multichannel Video Programming
Distributor Services (cable television
operators and CARS licensees):
Regulatory fees must be paid for the
number of basic cable television
subscribers as of December 31, 2015.148
Regulatory fees also must be paid for
CARS licenses that were granted on or
before October 1, 2015. In instances
where a permit or license is transferred
or assigned after October 1, 2015,
responsibility for payment rests with the
holder of the permit or license as of the
fee due date.

e International Services: Regulatory
fees must be paid for (1) earth stations
and (2) geostationary orbit space
stations and non-geostationary orbit
satellite systems that were licensed and
operational on or before October 1,
2015. In instances where a permit or
license is transferred or assigned after
October 1, 2015, responsibility for
payment rests with the holder of the
permit or license as of the fee due date.

e International Services: (Submarine
Cable Systems): Regulatory fees for
submarine cable systems are to be paid
on a per cable landing license basis
based on circuit capacity as of December
31, 2015. In instances where a license is
transferred or assigned after October 1,
2015, responsibility for payment rests
with the holder of the license as of the
fee due date. For regulatory fee
purposes, the allocation in FY 2016 will
remain at 87.6 percent for submarine
cable and 12.4 percent for satellite/
terrestrial facilities.

e International Services: (Terrestrial
and Satellite Services): Regulatory fees
for Terrestrial and Satellite International
Bearer Circuits are to be paid by
facilities-based common carriers that
have active (used or leased)
international bearer circuits as of
December 31, 2015 in any terrestrial or
satellite transmission facility for the
provision of service to an end user or
resale carrier. When calculating the
number of such active circuits, the
facilities-based common carriers must
include circuits used by themselves or
their affiliates. In addition, non-
common carrier satellite operators must
pay a fee for each circuit they and their
affiliates hold and each circuit sold or

148 Cable television system operators should
compute their number of basic subscribers as
follows: Number of single family dwellings +
number of individual households in multiple
dwelling unit (apartments, condominiums, mobile
home parks, etc.) paying at the basic subscriber rate
+ bulk rate customers + courtesy and free service.
Note: Bulk-Rate Customers = Total annual bulk-rate
charge divided by basic annual subscription rate for
individual households. Operators may base their
count on “a typical day in the last full week’ of
December 2015, rather than on a count as of
December 31, 2015.

leased to any customer, other than an
international common carrier
authorized by the Commission to
provide U.S. international common
carrier services. For these purposes,
“active circuits” include backup and
redundant circuits as of December 31,
2015. Whether circuits are used
specifically for voice or data is not
relevant for purposes of determining
that they are active circuits.149 In
instances where a permit or license is
transferred or assigned after October 1,
2015, responsibility for payment rests
with the holder of the permit or license
as of the fee due date. For regulatory fee
purposes, the allocation in FY 2016 will
remain at 87.6 percent for submarine
cable and 12.4 percent for satellite/
terrestrial facilities.150

B. Commercial Mobile Radio Service
(CMRS) Cellular and Mobile Services
Assessments

46. The Commission will compile
data from the Numbering Resource
Utilization Forecast (NRUF) report that
is based on “‘assigned” telephone
number (subscriber) counts that have
been adjusted for porting to net Type 0
ports (“in” and “‘out’’).151 This
information of telephone numbers
(subscriber count) will be posted on the
Commission’s electronic filing and
payment system (Fee Filer) along with
the carrier’s Operating Company
Numbers (OCNs).

47. A carrier wishing to revise its
telephone number (subscriber) count
can do so by accessing Fee Filer and
follow the prompts to revise their
telephone number counts. Any revisions
to the telephone number counts should
be accompanied by an explanation or
supporting documentation.?52 The
Commission will then review the
revised count and supporting
documentation and either approve or
disapprove the submission in Fee Filer.
If the submission is disapproved, the
Commission will contact the provider to
afford the provider an opportunity to
discuss its revised subscriber count and/
or provide additional supporting
documentation. If we receive no

149 We encourage terrestrial and satellite service
providers to seek guidance from the International
Bureau’s Policy Division to verify their IBC
reporting processes to ensure that their calculation
methods comply with our rules.

150 We remind facilities-based common carriers to
review their reporting processes to ensure that they
accurately calculate and report IBCs.

151 See F'Y 2005 Report and Order, 20 FCC Red
at 12264, paragraphs 38—44.

152]n the supporting documentation, the provider
will need to state a reason for the change, such as
a purchase or sale of a subsidiary, the date of the
transaction, and any other pertinent information
that will help to justify a reason for the change.

response from the provider, or we do
not reverse our initial disapproval of the
provider’s revised count submission, the
fee payment must be based on the
number of subscribers listed initially in
Fee Filer. Once the timeframe for
revision has passed, the telephone
number counts are final and are the
basis upon which CMRS regulatory fees
are to be paid. Providers can view their
final telephone counts online in Fee
Filer. A final CMRS assessment letter
will not be mailed out.

48. Because some carriers do not file
the NRUF report, they may not see their
telephone number counts in Fee Filer.
In these instances, the carriers should
compute their fee payment using the
standard methodology that is currently
in place for CMRS Wireless services
(i.e., compute their telephone number
counts as of December 31, 2015), and
submit their fee payment accordingly.
Whether a carrier reviews its telephone
number counts in Fee Filer or not, the
Commission reserves the right to audit
the number of telephone numbers for
which regulatory fees are paid. In the
event that the Commission determines
that the number of telephone numbers
that are paid is inaccurate, the
Commission will bill the carrier for the
difference between what was paid and
what should have been paid.

C. Enforcement

49. To be considered timely,
regulatory fee payments must be made
electronically by the payment due date
for regulatory fees. Section 9(c) of the
Act requires us to impose a late
payment penalty of 25 percent of the
unpaid amount to be assessed on the
first day following the deadline for
filing these fees.153 Failure to pay
regulatory fees and/or any late penalty
will subject regulatees to sanctions,
including those set forth in section
1.1910 of the Commission’s rules,154
which generally requires the
Commission to withhold action on
“applications, including on a petition
for reconsideration or any application
for review of a fee determination, or
requests for authorization by any entity
found to be delinquent in its debt to the
Commission” and in the DCIA.155 We

15347 U.S.C. 159(c).

154 See 47 CFR 1.1910.

155 Delinquent debt owed to the Commission
triggers the “red light rule,” which places a hold on
the processing of pending applications, fee offsets,
and pending disbursement payments. 47 CFR
1.1910, 1.1911, 1.1912. In 2004, the Commission
adopted rules implementing the requirements of the
DCIA. See Amendment of Parts 0 and 1 of the
Commission’s Rules, MD Docket No. 02—-339, Report
and Order, 19 FCC Rcd 6540 (2004); 47 CFR part

Continued
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also assess administrative processing
charges on delinquent debts to recover
additional costs incurred in processing
and handling the debt pursuant to the
DCIA and section 1.1940(d) of the
Commission’s rules.156 These
administrative processing charges will
be assessed on any delinquent
regulatory fee, in addition to the 25
percent late charge penalty. In the case
of partial payments (underpayments) of
regulatory fees, the payor will be given
credit for the amount paid, but if it is
later determined that the fee paid is
incorrect or not timely paid, then the 25
percent late charge penalty (and other
charges and/or sanctions, as
appropriate) will be assessed on the
portion that is not paid in a timely
manner.

50. Pursuant to the ‘“red light rule,”
we will withhold action on any
applications or other requests for
benefits filed by anyone who is
delinquent in any non-tax debts owed to
the Commission (including regulatory
fees) and will ultimately dismiss those
applications or other requests if
payment of the delinquent debt or other
satisfactory arrangement for payment is

not made.157 Failure to pay regulatory
fees can also result in the initiation of

a proceeding to revoke any and all
authorizations held by the entity
responsible for paying the delinquent
fee(s).158 Pursuant to a pilot program,
we have initiated procedures to transfer
debt to the Centralized Receivables
Service at the U.S. Treasury, as
described below.

D. Transfers of Unpaid Debt to
Centralized Receivables Service (CRS),
U.S. Treasury

51. Under section 9 of the Act,
Commission rules, and federal debt
collection laws, a licensee’s regulatory
fee is due on the first day of the fiscal
year and payable at a date established in
the Commission’s annual regulatory fee
Report and Order. In October 2015, the
Commission, under revised procedures,
began transferring unpaid regulatory fee
receivables directly to the CRS at the
U.S. Treasury rather than trying to
collect the debt itself and then
transferring the remaining unpaid debts
to Treasury. Under revised procedures,
the Commission can transfer delinquent
debt to Treasury for further collection

action within 120 days after the date of
delinquency.159 However, regulatees
will not likely see any substantial
change in the current procedures of how
past due debts are to be paid, except
that the debts will be handled by CRS
(U.S. Treasury) rather than by the
Commission.

E. Effective Date

52. Providing a 30 day period after
Federal Register publication before this
Report and Order becomes effective as
required by 5 U.S.C. 553(d) will not
allow sufficient time to collect the FY
2016 fees before FY 2016 ends on
September 30, 2016. For this reason,
pursuant to 5 U.S.C. 553(d)(3), we find
there is good cause to waive the
requirements of section 553(d), and this
Report and Order will become effective
upon publication in the Federal
Register. Because payments of the
regulatory fees will not actually be due
until late September, persons affected
by this Report and Order will still have
a reasonable period in which to make
their payments and thereby comply
with the rules established herein.

VI. Additional Tables

TABLE 2—LIST OF COMMENTERS—INITIAL COMMENTS

Commenter Abbreviation
LN g T=Y g Tor- T W 02 o) R T T Lo - L4 o] o PSPPSR ACA.
F AN =To T = =T [ o T @04 0o - i o] o TSR Arso.
ATRT SEIVICES, INC. ...t cect et ettt e e et e e e e e e e et baaeeeeeeesaabaaeaeeeeeassssaeeeeeeasasaseeeeaesaassssaeeeeeesessanseeeeseasassraneeens AT&T.
Robert Bittner, Bob Bittner Broadcasting Co. ... Bittner Broadcasting.
[ 1 USSP CTIA.
[O7=T 01 0T o1 [ To TP PP CenturyLink.

Damon Collins, Blackbelt Broadcasting, Inc. .

DISH NEIWOTK, L.L.C. oot e e r e e r e e e s e e e e nr e e e e nneemeenneemeennesneenneaneen
EchoStar Satellite Operating Corporation and Hughes Network Systems, LLC
Kevin M. Fitzgerald ..........ccccooiiiiiiiiiiiiinin,

Frontier Communications Corporation .....
Patricia Lane, Marquee Broadcasting ..
Level 3 Communications, LLC
NTCA—The Rural Broadband Association ....
Puerto Rico Broadcasters Association ...........
SomMoS, INC. ..ovveeiieiieee e,

SUDMAriNg Cable COAIHION ........oeiiiiiieiiiie ettt e e et e e e ettt e e e et e e e eabeeeeasseeesasseeessseeeasseseasssaeansaeasasseeeaasneeeanseneans

Blackbelt Broadcasting.
DISH.

EchoStar.

..... Fitzgerald.

..... Frontier.

..... Marquee Broadcasting.
..... Level 3.

..... NTCA.

..... PRBA.

..... Somos.

Submarine Cable Coalition.

American Cable ASSOCIALION ..........iiiiiieiiiiie et e e e e s e e e e et e e e e etaee e eateeessaseeeasseeeeassaeesasseeesnnseesanseeeeassaeessenas

Adrian Brigham

(O 17 U U U TRV

DISH Network, L.L.C. ...

Shawn Faxon .......cccccccveeeiiieeciiee e
Robert L. Vinikoor, Koor Communications, Inc. .
National Cable & Telecommunications Association .

NTCA—The Rural Broadband Association

Phillip G. Drumheller, President, P & M Radio, LLC. .......coiiiiiiiiiiiieee ettt ettt

PMCM TV, LLC

ACA.

Brigham.

CTIA.

..... DISH.

..... Faxon.

..... Koor Communications.
..... NCTA.

..... NTCA.

P & M Radio.

PMCM TV.

1, subpart O, Collection of Claims Owed the United
States.

156 47 CFR 1.1940(d).

157 See 47 CFR 1.1161(c), 1.1164(f)(5), and 1.1910.

15847 U.S.C. 159.

159 See 31 U.S.C. 3711(g); 31 CFR 285.12; 47 CFR
1.1917.
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TABLE 3—CALCULATION OF FY 2016 REVENUE REQUIREMENTS AND PRO-RATA FEES

[Regulatory fees for the first seven fee categories below are collected by the Commission in advance to cover the term of the license and are
submitted at the time the application is filed]

Fee Category FY 2016 Years 'r:g(/ezr?l]g 2%? Gr?é?/%rll:l](e Computed FY E?(ugg‘? g I?\({pg%t? g
payment units estimate requirement 2016 reg. fee reg. fee revenue
PLMRS (Exclusive Use) ........cccco.. 2,500 10 546,000 625,000 25 25 625,000
PLMRS (Shared use) (includes

Rural Radio Service (47 CFR part

22) e 31,100 10 3,100,000 3,110,000 10 10 3,110,000
MiCrowave .........ccccovieeeeiiieeinieeeees 12,500 10 2,520,000 3,125,000 25 25 3,125,000
Marine (Ship) ....ccoooeerieiiiiieeiieeee, 6,900 10 945,000 1,035,000 15 15 1,035,000
Aviation (Aircraft) .........ccceeveeiieinnns 4,700 10 420,000 470,000 10 10 470,000
Marine (Coast) .....cccooeiiiininiiinennn. 480 10 171,500 192,000 40 40 192,000
Aviation (Ground) .. 1,100 10 180,000 220,000 20 20 220,000
AM Class A4 ..o 66 1 281,125 313,996 4,758 4,750 313,500
AM Class B4 .......ccoiiiiiiieeiee 1,535 1 3,499,125 3,888,014 2,533 2,525 3,875,875
AM Class C#4 ...oooceevieeiieeeeneeeiees 889 1 1,244,600 1,407,418 1,583 1,575 1,400,175
AM Class D4 .....cooveveeeieecieceeee 1,492 1 4,103,000 4,601,097 3,084 3,075 4,587,900
FM Classes A, B1 & C34 ................ 3,122 1 8,613,000 9,649,637 3,091 3,100 9,678,200
FM Classes B, C, C0, C1 & C24 ... 3,139 1 10,607,625 11,820,313 3,766 3,775 | 11,849,725
AM Construction Permits 1 .............. 15 1 17,110 9,300 620 620 9,300
FM Construction Permits* ............... 179 1 136,500 192,425 1,075 1,075 192,425
Satellite TV .o 128 1 200,025 224,000 1,750 1,750 224,000
Digital TV Markets 1-10 .................. 139 1 6,274,550 8,433,889 60,675 60,675 8,433,825
Digital TV Markets 11-25 ................ 139 1 5,918,400 6,348,889 45,675 45,675 6,348,825
Digital TV Markets 26-50 181 1 5,000,125 5,523,889 30,519 30,525 5,525,025
Digital TV Markets 51-100 283 1 4,605,825 4,304,746 15,211 15,200 4,301,600
Digital TV Remaining Markets ......... 365 1 1,838,150 1,825,000 5,000 5,000 1,825,000
Digital TV Construction Permits 1 .... 3 1 9,700 15,000 5,000 5,000 15,000
LPTV/Translators/Boosters/Class A

TV e 3,924 1 1,601,600 1,785,420 455 455 1,785,420
CARS Stations 285 1 198,000 220,875 775 775 220,875
Cable TV Systems, including IPTV 64,200,000 1| 61,920,000 64,200,000 1.000 1.00 | 64,200,000
Direct Broadcast Satellite (DBS) ..... 34,000,000 1 4,080,000 9,180,000 .2700 .27 9,180,000
Interstate Telecommunication Serv-

ice Providers ........cccoceeeeiieneniinenn. 38,200,000,000 1| 128,428,000 141,722,000 0.003710 0.00371 | 142,722,000
Toll Free Numbers .......cccooceeveennenne 36,500,000 1 4,380,000 4,745,000 0.1300 0.13 4,745,000
CMRS Mobile Services (Cellular/

Public Mobile) .......cccevviiieiniinen. 366,000,000 1| 60,180,000 73,200,000 0.1954 0.20 | 73,200,000
CMRS Messag. Services .......c..c..... 2,300,000 1 208,000 184,000 0.0800 0.080 184,000
BRS2 890 1 565,150 645,250 725 725 645,250
LMDS 395 1 238,125 286,375 725 725 286,375
Per 64 kbps Int'l Bearer Circuits

Terrestrial (Common) & Satellite

(Common & Non-Common) ......... 31,900,000 1 657,000 776,617 .0243 .02 638,000
Submarine Cable Providers (see

chart in Appendix B)3 .................. 41.19 1 4,652,576 5,486,427 133,205 133,200 5,486,242
Earth Stations .......cccccovvniiiinnene 3,400 1 1,023,000 1,173,000 345 345 1,173,000
Space Stations (Geostationary) ....... 95 1 11,438,400 13,155,125 138,475 138,475 | 13,155,125
Space Stations (Non-Geostationary) 6 1 792,750 911,700 151,950 151,950 911,700

**exx Total Estimated Revenue
to be Collected .......cccoecvvvens | eeviiiiiieeeenees | e, 340,593,961 385,006,402 | ...oooiieiiiiienies | e 384,890,362

e Total Revenue Require-
MENE e 339,844,000 384,012,497 384,012,497
Difference 749,961 993,905 877,865

Notes on Table 3

1The AM and FM Construction Permit revenues were adjusted, respectively, to set the regulatory fee to an amount no higher than the lowest

licensed fee for that class of service.

2MDS/MMDS category was renamed Broadband Radio Service (BRS). See Amendment of Parts 1, 21, 73, 74 and 101 of the Commission’s
Rules to Facilitate the Provision of Fixed and Mobile Broadband Access, Educational and Other Advanced Services in the 2150-2162 and 2500—
2690 MHz Bands, Report & Order and Further Notice of Proposed Rulemaking, 19 FCC Rcd 14165, 14169, paragraph 6 (2004).
3The chart at the end of Table 4 lists the submarine cable bearer circuit regulatory fees (common and non-common carrier basis) that resulted
from the adoption of Assessment and Collection of Regulatory Fees for Fiscal Year 2008, Report and Order and Further Notice of Proposed
Rulemaking, 24 FCC Rcd 6388 (2008) and Assessment and Collection of Regulatory Fees for Fiscal Year 2008, Second Report and Order, 24

FCC Rcd 4208